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INTERIM AWARD

This is a pre~hearingproceduralmatterin which the grievor, the TorontoPolice

Services Board (the Board), seeks access and production (1) of the WSIB/WSIATfile

created by R. Hainsworth, a representative of the Toronto Police Association, who

representedTracey Rudback,a former employee,before the WSIB and the WSIAT,and

(2) to materials held by the Centre for Addiction and Mental Health (CAMH), a

psychiatricfacility, as to whetherMs. Rudbackdisclosedher academicpursuitsto CAMH

in the spring of 2003. The Board also seeks (3) production of, and Ms. Rudback's

consent to disclose, all records and documentsheld by various academic institutions

respecting her attendance in 2002 and 2003.

!~.

The facts leadingup to this grievanceare containedin a decisionof the Workers

SafetyBoardand InsuranceAppealsTribunal(WSIAT)datedApril 2, 2007, whichI shall

briefly summarize for the purpose of this interim award. Tracey Rudback had been

employedas a police officerwith the Boardandhad been receivingWSIBbenefitsas the

result of a decisionof a claims adjudicatoron April 2, 2001. In a letter dated September

4, 2001, the Board offered Ms. Rudbackmodifiedduties which she did not accept. On

December 6, 2001, the claims adjudicator terminated Ms. Rudback's benefits as of

December10,2001. Ms. Rudbackthen took coursesat York UniversitybetweenJanuary

and April, 2002, and began Teachers' College in August or early September, 2002.

:~
While attendingTeacher's College,Ms. Rudbackappealedthe December,2001,

decisionof the claims adjudicatorand, in connectionwith her appeal,arrangementswere
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made for her to attend at CAMH. As a result of the report from CAMH, the claims

adjudicator, by memo dated April 15, 2003, restored Ms. Rudback's benefits from

December 11, 2001, and on-goIng. While her benefits were being reinstated, Ms.

Rudback was completing her year at Teachers' College.

On September 30, 2003, in a telephone conversationwith Ms. Rudback, the

claimsadjudicatorlearnedthat Ms. Rudbackhad beenattendingTeachers' Collegefor the

previousyearand requesteda furtheropinionfrom CAMH. After receivinga reportfrom

Dr. B. Dorion at CAMH, the claims adjudicator advised Ms. Rudback, in a decision dated

November4,2003, that he had "inactivated"[her]loss of earningsbenefit from December

(,r ,
11, 2001 and created a recoverable overpayment".

. Ms. Rudbackappealedthe decisionof the claims adjudicator,and in a decision

dated January 26, 2005, an appeals resolutionofficer denied her appeal. Ms. Rudback

filed a further appeal with the WSIAT. The WSIAT found that Ms. Rudback had not

responded to the employer's offer of modified duties and therefore had "effectively

eliminateda whole range of otheremploymentoptionswhichcouldlikelyhavebeenmade

available". The WSIATupheld the decisionto terminateMs. Rudback's loss of earnings

benefits in December,2001, on the groundsthat she was "partiallyimpairedand refused

suitable work which had been offered by the employer", and had chosen to pursue

alternative employment in another field. Accordingly,Ms. Rudback's appeal to the

,~\
WSIAT was dismissed.
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Since the Board, under the scheme of the Workers' Safety and Insurance Act as a

schedule 2 employer was required to make the payments to Ms. Rudback, the Board, after

receiving the decision of the Appeals Resolutionoffice, filed a grievance against Ms.

Rudbackto recover the overpaymentit claims it made to her,. That claim is resistedby

Ms. Rudbackand it is the Board's grievancethat gives rise to the pre~hearingproduction

issues that have been raised in this motion.

(1) PRODUCTION OF ASSOCIATION FILES

The Board seeks access to the WSIB/SWIATfile created by Ray Hainsworth,a

representativeof the Toronto Police Association(the Association),who representedMs.
/\

Rudbackbefore the WSIB and WSIAT. The Board acknowledgesthat communications

betweenMs. Rudbackand Mr. Hainsworthand the file created by Mr. Hainsworthwith

respect to his representation of Ms. Rudback are privileged, but maintains that any

privilege was waived as a result of an opening statement made by Ms. Symes, who

appeared as Counsel for the Association and Ms. Rudback, at the commencement of these

proceedings. At that time, Ms. Symes stated that the Associationhad no knowledgeof

Ms. Rudback's activitieswhich are now in issue. Subsequently,the Board agreednot to

proceedagainstthe Association,but it continuesto proceedagainst Ms. Rudback. There

is no disagreementthat the privilege,in issue,concernsMs. Rudback.

In the world of collective bargaining,union members and employers are often
.~

representedby non-lawyersin the workplacewho adviseon such matters as, work rules,

the language of the collective agreement, disciplinaryand termination issues. These
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persons, union stewards or officers, and human relations personnel also represent the

union, bargainingunit employeesand the employerat both grievancemeetingsand also

arbitrationhearings. The role of these persons in the workplace is akin to the normal

activities of lawyers who advise members of the public. Since these persons perform

similar services to that of a lawyer, it has generally be considered in the interests of

arbitraljustice to protect communicationswiththese laypersons in muchthe sameway as

personsare protectedby both solicitorandclientprivilegeand litigationprivilege. For the

purposes of this award, it is not necessary to distinguishbetween solicitor and client

privilegeand litigationprivilege: SeeegoBlankv. Canada(Ministerof Justice, [2006],22

S.C.R.319;

r'~

Notwithstanding that privilege exists, it may be waived. Mr. Hines asserts that, in

her opening remarks, Ms. Symes stated that Mr. Hainsworthhad no knowledgeof Ms.

Rudback's educationalactivities,therebywaivingany privilegethat existed as a result of

communicationsbetween Ms. Rudbackand Mr. Hainsworth. Or, to put it anotherway,

according to Mr. Hines, statements made about a lack of communication to Mr.

Hainsworth opened up the totality of communicationsbetween Ms. Rudback and Mr.

Hainsworthand that Counsel for Ms. Rudbackcannot cherry pick what she will or will

not reveal.

In S. K Processors Ltd v. Campbell Ave. Hiring Producers Ltd. [1983] B.C. S.

~'" No. 1499 (B.C.S.C.); [1983] W. W. R. 72, McLachlin,J. (as she then was) stated as

follows:
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"waiver of privilege is ordinarily established where it is
shown that the possessor of the privilege (i) knows of the
evidence of the privilege and (2) voluntarily evinces an
intentionto waivethat privilege. However,waivermay also
occur in the absenceof an intentionto waive,where fairness
and consistencyso require. Thus waiver of privilegeas to
part of a communication,will be held to be waiveras to the
entirecommunication".

She further stated:

"In the cases where fairnesshas been held to require implied
waiver, there is always some manifestationof a voluntary
intention to waive the privilegeat least to a limited extent.
The law then says that in fairnessandconsistency,it must be
entirelywaived."

At the outset of these proceedings,Ms. Symes appeared as Counsel to both the

/-,
I . Associationand Ms. Rudback. In her opening statement, she made representationson

behalf of both parties. The statementin issue was made on behalf of the Association,

which is no longer a party. The objective evidence does not demonstratean implied

intentionby Ms. Rudbackto waiveher privilege;inadvertentstatementsby Counselmade

on behalf of the Association,which is no longera party, do not objectivelydemonstratea

voluntaryor implied intentionby Ms. Rudbackto waive her privilege. TTC. v. A.T.U.

Local 113 [2004], O.L.A.A.No. 578 (S. Tacon). Accordingly,the Board's request for

productionof Mr. Hainsworth's files is denied.

(2) PRODUCTION OF PERSONAL HEALTH INFORMATION

\ The Board seeks access to Ms. Rudback's personal health information resulting from

her various attendances at CAMH and more particularly her attendance at CAMH in
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accordance with the arrangements made by the claims adjudicator in connection with her

appeal. Counselfor Ms. Rudbackarguesthat sincethis is not a proceedingbeforea court,

it is only the Divisional Court, pursuant to the The Mental Health Act, R.S.O., 1990. c. m.

7, and amendments thereto, which has the jurisdiction to determinewhether disclosure

should be made of any informationin respect of a psychiatricpatient. Counsel for the

Board argues that the scheme of The Mental Health Act permits such disclosure and

requests that disclosurebe made subject to certain limitations. The relevant sectionsof

The Mental Health Act are as follows:

/"---
( \

Personal health information

lUD In this section,

"patient" includes former patient, out-patient, former out-patient and
anyone who is or has been detained in a psychiatric facility. 2004, c.3,
Sched..A, s. 90 (7).

Disclosure,etc., for purposeof detentionor order
ill The officer in charge of a psychiatric facility may collect, use and
disclose personal health informationabout a patient, with or without the
patient's consent,for the purposesof,

(a) examining,assessing,observingor detainingthe patient in accordance
with this Act; or

(b) complyingwith Part XX.! (Mental Disorder) of the Criminal Code
(Canada)or an order or dispositionmadepursuantto that Part. 2004, c. 3,
Sched.A, s. 90 (7).

'\

Disclosureto Board

ill In a proceedingbeforethe Boardunderthis or any otherAct in respect
of a patient, the officer in charge shall, at the request of any party to the
proceeding, disclose to the Board the patient's record of personal health
information.2004, c. 3, Sched.A, s. 90 (7).
Disclosureof record
ill The officer in charge may disclose or transmit a person's record of
personalhealth informationto or permitthe examinationof the record by,

(a) a physicianwho is consideringissuingor renewing,or who has issued
or renewed,a communitytreatmentorderundersection 33.1;

(b) a physician appointed under subsection 33.5 (2);
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(c) another person named in the person's communitytreatment plan as
being involvedin the person's treatmentor care and supervisionupon the
writtenrequestof the physicianor othernamedperson;or

(d) a prescribedperson who is providingadvocacyservicesto patients in
the prescribedcircumstances.2004,c. 3, Sched.A, s. 90 (7).

SubstituteDecisionsAct, 1992
(1J) The officer in charge shall discloseor transmit a clinicalrecord to,
or permit the examinationof a clinicalrecordby, a person who is entitled
to have access to the record under section83 of the SubstituteDecisions
Act, 1992.1992,c. 32, s. 20 (13); 1996,c. 2, s. 72 (12).

(4.2) Repealed:1996,c. 2, s. 72 (13).

Disclosurepursuantto summons
ill Subject to subsections(6) and (7), the officer in charge or a person
designated in writing by the officer in charge shall disclose, transmit or
permit the examinationof a recordof personalhealth informationpursuant
to a summons,order,direction,noticeor similarrequirementin respect of
a matter in issue or that may be in issue in a court of competent
jurisdiction or under any Act. R.S.O. 1990, c. M.7, s. 35 (5); 2004, c.3,
Sched.A, s. 90 (8).

,--., ,

Statementby attendingphysician
@ Where the disclosure, transmittal or examination of a record of
personal health information is required by a summons, order, direction,
notice or similarrequirementin respectof a matter in issueor that maybe
in issue in a court of competentjurisdiction or under any Act and the
attendingphysician states in writing that he or she is of the opinion that
the disclosure,transmittalor examinationof the record of personal health
information or of a specified part of the record of personal health
information,

(a) is likelyto result in harmto the treatmentor recoveryof the patient;or

(b) is likelyto result in,

(i) injuryto the mentalconditionof a thirdperson,or

(ii) bodilyharmto a third person,

no person shall complywith the requirementwith respectto the record of
personal health informationor the part of the record of personal'health
information specified by the attendingphysician except under an order
made by the court or body before which the matter is or may be in issue
aftera hearingfrom whichthe publicis exCludedand that is held on notice
to the attending physician. R.S.O. 1990, c. M.7, s. 35 (6); 1992, c. 32,
s. 20 (14);2004,c. 3, Sched.A, s. 90 (8).

Mattersto be consideredby courtor body
ill On a hearing under subsection(6), the court or body shall consider
whether or not the disclosure, transmittal or examination of the record of

8
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personal health informationor the part of the record of personal health
informationspecifiedby the attendingphysician,

(a) is likely to result in harmto the treatmentor recoveryof the patient;or

(b) is likelyto result in,

(i) injuryto the mentalconditionof a thirdperson,or

(ii) bodilyharm to a third person,

and for the purpose the court or bodymay examinethe record of personal
health information,and, if satisfiedthat such a result is likely,the court or
body shall not order the disclosure, transmittal or examination unless
satisfiedthat to do so is essentialin the interestsof justice. R.S.O. 1990,
c. M.7, s. 35 (7);2004,c. 3, Sched.A, s. 90 (8).

Returnof clinicalrecord to officerin charge
on Where a clinical record is requiredpursuantto subsection(5) or (6),
the clerk of the court or body in which the clinicalrecord is admitted in
evidenceor, if not so admitted,the person to whom the clinical record is
transmitted shall return the clinical record to the officer in charge
forthwithafter the determinationof the matterin issue in respect of which
the clinicalrecordwas required.R.S.O. 1990,c. M.7,s. 35 (8).

(U2 Repealed:2004,c. 3, Sched.A, s. 90 (9).

Disclosurein proceeding
,(2)No person shall disclose in a proceedingin any court or before any
body any information in respect of a patient obtained in the course of
assessingor treating the patient, or in the courseof assistingin his or her
assessmentor treatment,or in the courseof employmentin the psychiatric
facility,except,

(a) where the patient is mentally capable within the meaning of the
Personal Health Information Protection Act, 2004, with the patient's
consent;

(b) where the patient is not mentally capable, with the consent of the
patient's substitute decision-makerwithin the meaning of the Personal
HealthInformationProtectionAct. 2004;or

(c) where the court or, in the case of a proceedingnot before a court, the
Divisional Court determines, after a hearing from which the public is
excluded and that is held on notice to the patient or, if the patient is not
mentally capable, the patient's substitute decision-makerreferred to in
clause (b), that the disclosureis essentialin the interestsof justice. 2004,
c. 3, Sched.A, s. 90 (10).

.~
\

Both parties made extensive submissionsas to the meaning and effect of the

relevant sections of The Mental HealthAct and also submitteda number of cases which
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each claimed to support their respective positions. I shall attempt to summarize their

submissionsas follows. Ms. Symes,on behalfof Ms. Rudback,arguedsince this was "a

proceedingnot before a court", within the meaningof section 35(9), that the Board was

requiredto apply to the DivisionalCourtfor the productionorder sought in order to have

that Court determine whether "disclosure is essential in the interests of justice". Ms.

Symes maintained it was for the DivisionalCourt to balance the competing interestsof

patient privacy and the interests of justice, and The Mental Health Act specifically

precludesa boardof arbitrationfrommakingthat determination.

Mr. Hines, for the Board, submitted that section 35(5) requires the disclosure,
,~,

transmittal or examination of a record of personal health information "pursuant to a

Summons,Order, Direction,Notice or similarrequirementin respect of a matter in issue

or that may be in issue,in a court of competentjurisdictionunder any Act" and there is no

requirementto go to the DivisionalCourt for a pre~hearingproductionorder. He argued

that section 35(9) refers to a "proceeding in any court or before any body", while there is

no suchreferencein section 35(5)and,accordingly,section35(5)was capableof standing

on its own therebyapplyingto pre~trialmattersonly, and there is no overridingimpactof

section35(9)on pre-hearingissues. Moreover,Mr. Hinesargued,the privacyinterestsof

Ms. Rudbackare capable of being protectedby a limited order permittingCounselalone

to have access to the record of personal health information.

r'--.
.' '.

The submissions of the parties points out what appears to be a patent contradiction

in the legislation. On one hand, section 35(5) permits disclosure of a patient's health
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record in specifiedlegal circumstances,subjectonly to sections 35(6) and (7), which are

provisionsthat deal with the situationwherethere is a specificobjectionby the attending

physicians. There is no objectionin this caseby the attendingphysicianand, accordingly,

sections 35(6) and (7) need not be consideredhere. On the other hand, section 35(9)

prohibitsdisclosurein proceedingsbeforea courtor any otherbody and only permitssuch

disclosurewhere a court, or the DivisionalCourt in the case of a proceedingnot before a

court, determines after a hearing in which the public is excluded that disclosure is

essentialin the interestsofjustice.

The Mental Health Act was amendedin 2004, however there were a number of
r'-..
I

relevant cases decided before the amendments, which were referred to by both Counsel in

this matter. I note that the predecessorAct refers to clinicalrecords,whereasthe current

Act refersto "a recordof personalhealth information". Also, section35(2)of the Act was

repealed. That sectionwhich is referredto in the casesprovidedas follows:

35(2) Except as provided in this section and section 36, no person
shall disclose,transmitor examinea clinicalrecord.

I now turn to the cases referredto by both Counsel. The leadingcase is Reginav.

Coon, (1992), 74 C.C.C. (3rd), 146, (Gen. Div.). In that case, the accused had subpoenaed

the clinical records of the complainant and Then, 1., was required to determine the

standard the applicant was required to meet under The Mental Health Act before the

psychiatric records would be ordered produced. Then, J., referring to the relevant
~

! ..
considerationsand competing interests betweenthe right to privacy and the interestsof

justice, stated:
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"In the contextof a criminaltrial, it seemsto me that reading s. 29 of The
MentalHealthAct as a whole,the intentof the legislationin respect of the
productioninformationpertinent to the mentalhealth of a patient was to
attempt to strike a balance betweenthe right of the accused to make full
answer and defence with the right of the patient to privacy and
confidentialityby requiring the court to determinewhether it was in the
interests of justice to order disclosure. That intent is manifest to the
standardrequiringdisclosureand"whenessentialin the public interest"

Then,J. determinedas follows:

"in circumstanceswhere there is no challengeby the attendingphysician
to the disclosureof the clinicalrecordof a patient in a psychiatricfacility
as contemplatedby s. 29(5) [nows. 35(5)]of TheMental HealthAct or in
circumstanceswhere the challengehas been unsuccessful,the disclosure
of those records is governedby s. 29(9)(c)[nows. 35(9)(c)]of TheMental
HealthAct such that disclosurewill also be made only if the disclosureis
essentialin the interestsofjustice."

Thus, Then, J. concluded that section 29(5) was subject to section 29(9)(c).

:0

The relationshipbetween the differentprovisionsof The Mental Health Act was

also considered in Everingham v. Ontario, (1992) 7 O.R (3rd),291, 88 D.C.R. (4th)464

(Gen. Div.) and R. v. LePage, [1994] O. J. No. 2126, 23 C.R.R. (2d) 81 (Gen. Div.).

Both of those cases suggestedthat section35(9)does not applyto pre-trialproductionof

clinicalrecordsand are thereforedistinguishablefromR. V. Coonsupra. That distinction

was confirmed by Cullity, J. in Ahmed v. Stefaniu et ai, (2005), 72 O.R. (3d) 590 at page

598, where referring to Everingham and LePage, he stated:

("'J

"However, while Then J. did not draw any distinctionbetween pre"trial
examination and disclosure in evidence, there are indications in the
reasonsof Borins, J.[in Everingham]that he would interpretsection 35(9)
as prohibitingonlythe latter. At page473 of his reasonshe statedthat the
section "clearly relates to testimonial disclosure before a court, which
would includedisclosureby affidavitas well as viva voce testimony. In a



I~
! '

~\
(

!\

subsequent passage, at page 474, that follows immediately after the
passage I have quoted above, he concluded:

"Therefore, Dr. Jones, while he may have been entitled to
examine the records where compliancewith ss.(5) and (6)
has taken place, must still face the supervisoryrole of the
court requiredby ss. (9)(c)".

In LePage, at para 14, Howden, J. also doubted whether section 35(9)(c)
appliedto a pre-trial examinationof recordsthat, on the facts before him,
had been transmittedto the courtpursuantto section35(5). He stated:

, "I am not satisfied that subsec. (9)(c) is properly used for
this purpose. It is really addressingdisclosureby a witness
of information (doc1.Ullentaryor otherwise) obtained in the
course of assessmentor employmentat a psychiatricfacility
and not pre-trial access by otherpartiesto records already in
the court's possession.",

I note further, that Borins, J. in Everinghamv. Ontario,supra, also stated
that:

, "...counsel for the respondents has misunderstood the purpose of s.
35(5) as a production mechanism and has overlookedor misinterpreted
the effect of subs. (6) and subs. (9) in respectof the doc1.Ullentsproduced.
I am also mindful of the submissionsof Ms. Price that the applicants
having, in a sense,placed their medicalhistories in issue cannot object to
the production of their clinical records. There may be merit to this
submission,but it is more properlyaddressedwhen the hearings required
by subss..(6) and (9)take place,if indeed,theydo take place". '

(emphasisadded)
Cullity, J. also stated at p. 604 and 605:

"The conclusionjust reached is sufficientto dispose of the motion to the
extent that the defendants seek production for all purposes reasonably
necessary in the conduct of the litigation. However, there remains the
possibility that section 35(9)(c) applies only to disclosure in court and
that its prohibition does not extend to pre-trial production for
inspection. As I have indicated,there is somesupportfor this proposition
in the previous decisions although it may not be consistent with the
reasoningof Then, J. in Coon. If the propositionis correct, it appears to
me that pre-trial inspectionmightnotbe excludedby section 35(2), if! am
prepared to make an order pursuant to rule 30.10, or confirm the order
made on October 16,2002, so that therewould,argUably,be an obligation

13
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to permit examinationof the recordsby virtueof the provisionsof section
35(5)of the MHA.

Although I believe Mr. Balka was correct in his submissionthat the test
under the rule is less stringent than that in section 35(9), it requires a
findingthat the medical recordswill be "relevantto a materialissue in the
action".

(emphasis added)

Cullity, J. also stated that ''judicial interpretationof section 35 has not been

entirelyconsistentin all materialrespects".

I now turnto considerthe statutoryprovisions. It is clearthat as an arbitratorI do

not have jurisdiction to consider whether the material required is "essential in the

interestsof justice"; section 35(9) requiresthat determinationbe made by the Divisional
!':

Court. Further,based on the cases, should the Board seek to examine or cross-examine

about any personal health informationin the courseof this arbitrationproceedingwhere

viva voce testimony is tendered, a prior order would be required from the Divisional

Court. Myjurisdiction,under the cases,is confinedto determiningwhetheran order for

production may be made pursuant to section 35(5) standing alone, to require Tracey

Rudbackto produce, for review or examinationby Counsel for the Board, her personal

healthinformationat CAMH.

The 2004 amendments to the Act repealed the former section 35(2) which

prohibited the disclosure of clinical records with certain exceptions. The former

section35(2)is referredto in the earlierCourtdecisionsand obviouslyinfluencedthose
r,; "

decisions. Currently,sections 35(2) to section 35(5)containprovisionspermittingthe

disclosure of personal health information in certain specific circumstances. Rather than
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the prohibitivetenor of the legislationwhich existed before the amendments,there is

now a more permissive tenor to the legislationwhich permits disclosure in certain

specifiedcircumstances.

Under section 35(5) where records are "turnedover", to use a neutral term, they

cannothelp but be disclosed,whetherto an officerof the court or to the opposingparty

seeking production, thereby violating the privacy interest of the protected person.

Section 35(5) is made subject to s. 35(6) and (7) but is not made subject to s. 35(9).

The explicit mention of sections 35(6) and (7) in section 35(5), and the failure to

mention s. 35(9) suggests that s. 35(9) has no applicationto section 35(5) and only

Ir'\
applies, as both Borins, 1. and Howden, 1. suggest, to testimony in court and not to pre"

trial production.

Also, the language of section 35(5) differs from section 35(9)(c)with respect to

the use or context where disclosuremayor may not be made. Section 35(5) compels

disclosurein responseto a summons,order, direction,notice or similar requirementin

respect of a matter in issue or that may be in issue. The scope and context for

disclosureis both unconditionaland considerablybroaderthan the scopeand contextof

section 35(9)(c)which appears to limit disclosurewherea matter is in court or wherea

proceeding is not before a court. A careful reading of both sections suggests that

parties are entitled to obtain disclosureof personalhealth informationfor the purpose

,r--...
of dealingwith the issues in the matter or the issues that may arise, but are restricted

from using that information in court, or in a proceeding not before a court, unless there
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is a prior determinationthat such disclosureis essentialin the interestsofjustice. There

is some sense in lallowinga party to examinerecords in advance of a proceedingto

properlyprepare its case. However,both the Courtand the DivisionalCourt are given

a discretionto Wfght the privacy interest of a patient against the interests of justice
wherethe personalhealth informationof a patientis tenderedin publicproceedings.

I

(..\,

In my view

1

the difference in language in the two sections permits records of

personal health i, formation to be disclosedfor the purposes of pre-trial production,

with respect to tJe matters in issue and, I determine,as did the courts in Everingham

and Lepage, thaJ section 35(9) does not apply to pre-hearing matters and, moreI

particularly,to a rnest for prodnctionof personalhealth information,and that a board
of arbitration has jurisdiction to order pre-trial production of personal health

. ~ . b
,l d

... 1 I
'
d h

.
m.lOrmatlOn,su ~ectto etermmmgItsre evancy. now turnto consl er t at Issue.

I

I

!~':

The decisiok of the WSIAT indicated that in December, 2001, the Board offered

I

Ms. Rudbackmodifiedduties based on the adviceof a claimsadjudicator. However,Ms.I
I

Rudback did not attempt the offeredmodified duties, nor did she report to the locationI .

where the Board Had made modified work available. As a result, her benefits were

terminated effectiJ December 10, 2001. Ms. Rudback attended York University and

Teacher's College ~etween Jannary, 2002, and June, 2003, and snbsequentlyattended

YorkUniversityin laspecialist's course. WhileattendingYork Universityand Teacher's

College, Ms. Rud,ack pursned an appeal of the decision of claims adjudicator made
December,2001, to terminate her loss of earningsbenefits and accordingly,the claims

II
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adjudicatorarrangedfor Ms. Rudbackto undergofurtherpsychiatrictesting. As a result,

Ms. Rudback attended at CAMH, and in a report dated March 27, 2003, Drs. Shapiro and

Bagy recorded that her PTSD was "directly related to the workplace accident" and

recommendedthat "she is permanentlydisabledfrompolicework, or workwith the police

force" and that her prognosis "for return to work is very poor". After receiving the

updated medical infoTI11ation,the claims adjudicator, on April 15, 2003, restored her loss

of earnings benefits to December 11, 2001.

In a telephone conversationwith Ms. Rudback in September,2003, the claims

adjudicator learned for the first time, that Ms. Rudback had been attending Teacher's

I~ College for the previous year. After receiving updated medical information, he found Ms.

Rudbackhad been offered a suitablejob in December,2001, and inactivatedher loss of

earnings benefits and created a recoverable overpayment.

On appeal, the WSIAT found that reportingphysicians suggested Ms. Rudback

was totallydisabled and incapableof employmentbeginningin December,2001, and the

WSIAT was "particularly concerned that none of the physicians who provided these

supportingopinionsappear to understandthat the worker had been acceptedto, and was

enrolledin, Teacher's College". The WSIATstatedthat "whilethe workerhad suggested

that these physicians were aware of what she was doing, we share the concern of the

Board adjudicatorsthat if the physicianshad been aware, it seems reasonablethat they

,~. wouldhavemadesome notationof it in theirreporting."
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In addition, the WSIAT noted that when the Board informed Dr. Dorian at the

PsychologicalTrauma Programthat Ms. Rudbackhad successfullycompletedTeacher's

College,Dr. Dorianwas quiteclearthat "thosecircumstancesclearlycall into questionthe

validity of aspects of his assessment and, in particular, conclusions regarding level of

disability"and he concluded Ms. Rudbackwas "capable of working for [the employer]

and as a schoolteacher." The WSIAT concluded that the adjudicator was correct in

terminatingMs. Rudback's loss of benefits in December,2001, on the groundsthat she

waspartiallyimpairedand refusedsuitableworkwhichhad been offeredby the Employer

Boardand hadpursuedalternativeemploymentwith anotheremployerin anotherfield.

1"'-" After reviewingthe decisionof the WSIAT and after consideringthe submissions

of the parties, I determine that Ms. Rudback's psychiatric condition is relevant. Ms.

Rudback received benefits from the Board, which as a schedule2 Employer under the

Workers' Safety and Insurance Act, was obligated to make payments to her. Those

payments were made on the basis of her psychiatric condition. Also, psychiatric

assessmentswere, in whole or in part, solicitedby the claims adjudicatoras the result of

an appealby Ms. Rudback seekingto restoreher benefits. The psychiatricexaminations

had a directbearing on both the receiptof and the restorationof Ms. Rudback's benefits,

and, consequently,on the Boardpayingthat entitlement. Accordingly,I am in agreement

with Counsel for the Board's submissions that what Ms. Rudback disclosed to the

physiciansor persons at CAMH throughoutabout her ability to work and her activities,

f" includingher attendanceat variouseducationalinstitutions,is relevant.
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Ms. Rudback ignoredthe offer of modifiedwork while attendingYorkUniversity

and Teacher's College, and the WSIAT doubted she had made the physicians aware of her

attendance at Teacher's College. In all these circumstancesthere is doubt about the

integrityof the psychiatricevaluationswhichrecommendedshewas permanentlydisabled

frompolicework,therebyjustifyingher decliningmodifiedwork. Further, Ms. Rudback

cannotshieldbehinda privacyexemptionforpsychiatricrecordsand their relevancywhen

she herself took advantage of the psychiatric assessmentsto gain benefits paid by the

Board. Accordingly,I determinethat thepsychiatricrecordsare relevantto this matter.

(3) PRODUCTION OF ACADEMIC RECORDS

/'.
I

Ms. Symes has also argued that the decision of the WSIAT is sufficientfor the

purposesof this arbitrationand the schoolrecordsneednot be disclosed. However,at this

preliminarystage, there is no agreementbetweenCounselthat the decisionof the WSIAT

only should form the basis for an arbitrationdecisionunder the collectiveagreement,nor

am I able to ascertain at this stage the precise directionthat this matterwill take once the

evidentiarystageof this arbitrationis reached. Ms.Rudbackdeclinedmodifieddutiesand

chose to pursue educational opportunities. The WSIAT found that her pursuit of

"alternative employment", her "ability to successfully complete Teacher's College,

undertake special education courses and work as a full time teacher" were reasons for both

decidingher impairmentwas minimal, and also terminatingher loss of earningsbenefits

r ,
in December, 2001, on the grounds that she was only partially disabled and refused

suitable work which had been offered by the employer. Accordingly, I find that the
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Rudback's educational activities at a time when she declined modified work to be

relevant.

For the foregoingreasonsI determine:

(a) That Ms. Rudback identify all of the educationalinstitutions from which

she took classes in 2002 and 2003 and to produce all records in her

possession concerning her attendance;

(b) In the alternative,that Ms. Rudbackconsent to each of those institutions

disclosingall the recordsin their possessionconcerningMs. Rudback;

ro' (c) That all psychiatric records and materials held by CAMH be disclosed and

transmittedto Mr. M. Hines,Counselfor the Board,to be examinedby him

only, for the purposeof this arbitrationand not to be communicatedto any

other person except by leave. Ms. Rudback shall provide the necessary

consents to the officer in charge at CAMH to permit the disclosure,

transmission and examination of those records of personal health

informationto Mr. Hinesonly.

Dated at Toronto this 16thday of June, 2008.

61-~ b ~1~
Owen B. Shime, Q.C.
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