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INTRODUCTION

[1] This is an appeal by the appellant, Sergeant Nicholas Macdonell, from the
decision of Superintendent K. Michael Bickerton (the Hearing Officer) dated January
5, 2024 in which he found the appellant guilty of three counts of misconduct contrary
to the Code of Conduct, O.Reg. 268/10 enacted pursuant to the Police Services Act,
R.S.0. 1990, c. P.15 (the PSA). The appellant also appeals from the penalty decision
of the Hearing Officer dated September 17, 2024, by which he ordered that the
appellant be demoted to the rank of First Class Constable for a period of one year, to
be automatically reinstated to the rank of Sergeant after that time, in addition to a
direction to undergo specified counselling.

DISPOSITION

[2] For the reasons that follow, the decision of the Hearing Officer on count two is set
aside and the decisions on counts three and four are confirmed. The penalty is varied
to a demotion from the rank of Sergeant to First Class Constable for a period of six
months, with automatic reinstatement to the rank of Sergeant upon completion of the
six-month demotion. The panel would not interfere with the Hearing Officer’s direction
to attend counselling made pursuant to s. 85(7)(b) of the PSA.

BACKGROUND

[3] The first count in the Notice of Hearing, which is attached to this decision as
Schedule A, was for deceit for which the appellant was found not guilty. The
remaining counts were as follows:

Count 2

Sgt. Macdonell is alleged to have committed Damage to Equipment, in
that he willfully or carelessly caused damage to property of the police
force of which the officer is a member, if the officer is a member of an
Ontario police force as defined in the Interprovincial Policing Act, 2009,
contrary to Section 2(1)(h)(i)(a) of the Code of Conduct...

This count related to the appellant’s removal and discarding of a spotlight from
a police cruiser, causing “damage” and repair costs to the respondent.

Count 3

Sgt. Macdonell is alleged to have committed Insubordination in that he
was insubordinate by word, act, or demeanor contrary to Section



2(1)(b)(i) of the Code of Conduct...

This count related to a number of emails and interactions between the appellant
and his direct superior S/Sgt. Prud’homme, which were found by the Hearing
Officer to be disrespectful and defiant. Included in the count were repeated
refusals by the appellant to comply with uniform standards and directives.

Count 4

Sgt. Macdonell is alleged to have committed Discreditable Conduct in
that he did act in a disorderly manner or in a manner prejudicial to
discipline or likely to bring discredit upon the Ontario Provincial Police,
contrary to Section 2(1)(a)(xi) of the Code of Conduct...

This count involved the appellant ordering a subordinate to store a notebook
contrary to policy and circulating inappropriate communications within the
detachment that were deemed to undermine discipline and the integrity of the
workplace

ISSUES RAISED BY THE APPELLANT
[4] The appellant submits on appeal that:

1. The Hearing Officer erred in dismissing the appellant’'s motion for an
external hearing officer based on a reasonable apprehension of bias;

2. The Hearing Officer negated the appellant’s right to natural justice and
procedural fairness and engaged in operational bias when he acted without
authority or precedent by accessing the audio recording of the hearing
proceedings and rendered his decisions;

3. In relation to “damage to equipment”, the evidence did not support the
finding of guilt on clear, convincing, cogent and weighty evidence,;

4. The Hearing Officer’s credibility and reliability assessments were flawed and
biased; and,

5. The Hearing Officer imposed a penalty that was unduly harsh by failing to
properly consider the relevant penalty factors.

[5] The facts relevant to the counts of misconduct and these issues are detailed
below.



STANDARD OF REVIEW

[6] The standard of review applied in appeals under s. 87 of the PSA from decisions
of a hearing officer is reasonableness on questions of fact and correctness on
guestions of law: Ottawa Police Service v. Diafwila, 2016 ONCA 627. Findings of fact
and credibility assessments made by a hearing officer are owed particular deference:
Toronto Police Service v. Blowes Aybar, 2004 CanLll 34451 (Ont. Div. Ct.).

[7] With respect to issues of procedural fairness, the appellate body must consider
whether the required elements of procedural fairness in the particular circumstances
have been met: Forestall v. Toronto Police Services Board, 2007 CanLll 31785 (Ont.
Div. Ct.) at para. 38; Canadian Pacific Railway Company v. Canada (Attorney
General), 2018 FCA 69 at para. 49.

[8] On the penalty appeal, the panel adopts the standard of review that has been
applied by the Ontario Civilian Police Commission (OCPC), as affirmed by the
Divisional Court in Karklins v. Toronto (City) Police Service, 2010 ONSC 747 at para.
10:

The role of the Commission on a penalty is well established. Our function is not
to second guess the Hearing Officer or substitute our own opinion. Rather, it is
to assess whether or not the Hearing Officer fairly and impartially applied the
relevant dispositional principles to the case before him or her. We can only vary
a penalty decision where there is a clear error in principle or relevant material
facts are not considered. That is not something done lightly.

Issue One: Did the Hearing Officer err in dismissing the Appellant’s motion for
an external hearing officer based on areasonable apprehension of bias?

[9] This issue appears to be partly grounded in what the appellant has framed as his
historical mistreatment by the respondent as detailed in a decision of the Ontario
Civilian Police Commission (OCPC): Nicholas Macdonell and Ontario Provincial
Police, 2017 CanLlIl 37620.

[10] The appellant began working as a team leader in the respondent’s Provincial
Weapons Enforcement Unit of the Organized Crime Enforcement Unit in 2008. In 2013
through 2014, the appellant received a Notice of Internal Complaint followed by a
Negative Documentation arising from the appellant’s alleged excessive vacation time
claims. In June of 2014, the appellant was transferred “immediately’ by the Acting
Chief Superintendent to the Ottawa detachment. The reasons given for the transfer
almost two months later were that it would allow for the best utilization of the
appellant’s skills and knowledge while best serving the respondent’s operational
objectives. The reasons specifically stated that the transfer was not a disciplinary



action.

[11] In October of 2014, the appellant was transferred again, this time to the
Kemptville detachment, and essentially the same reasons were given. The appellant
brought an appeal to the OCPC seeking to set aside what he submitted was “disguised
discipline” i.e. the two transfers. At the outset of the 2017 hearing before the OCPC the
respondent, contrary to the stated reasons for the transfers, conceded that they were
in fact disciplinary actions. The OCPC issued an order directing the Commissioner of
the respondent to hold a hearing. For reasons that are not entirely clear, the hearing
was not finalized until a decision was released by Superintendent Graeme Turl
(Retired) in December of 2021 confirming that the appellant had been subjected to
disguised discipline. That decision is part of the Record of Proceedings before us. The
appellant has indicated that not all the issues from that hearing have been resolved.

[12] This history, according to the appellant, is relevant to the motion he brought
before the Hearing Officer on August 15, 2022 requesting that he sever the four counts
of misconduct, order that separate decision makers be appointed to different hearings,
and that he appoint a judge, a retired judge or a non-OPP adjudicator to conduct the
hearings. The appellant’s position regarding the motion is set out in his factum as
follows:

The Hearing Officer’s decision to deny this motion was wrong as they
misinterpreted the facts and incorrectly applied the law and failed to consider
the motion with “contextualized understanding of the issues” vis-a-vis the
Appellant’s documented and proven historical mistreatment by the OPP.

[13] The Hearing Officer dismissed the appellant's motion in a well-reasoned
decision dated September 12, 2022. First, dealing with the appointment of an external
adjudicator, he concluded, correctly in our view, that hearing officers do not have the
authority under the PSA to appoint any person to conduct a hearing as the legislation
only allows the respondent’s Commissioner to do so. We also agree with his
conclusion that if any bias is found a hearing officer’s duty and responsibility would be
to recuse themselves from the proceeding.

[14] Second, the Hearing Officer dealt with and dismissed the appellant’s argument
that an external adjudicator was required because of institutional bias. He adopted the
following quotation from Mulligan (No.2) v. Ontario Provincial Police, 2018 ONCPC 5
at paragraph 33:

Arguments as to institutional bias because of the statutory scheme for Chiefs of
Police and the Commissioner of the Respondent to appoint Hearing Officers are
not new. In Lavoie and Greater Sudbury Police Service, 2014 CanLll 100632
(ONCPC), the Commission dealt with this argument. The Commission decided
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that if the legislation directs the manner of appointment of an adjudicator, then
that process does not give rise to bias unless the Hearing Officer or police
service went beyond the statutory scheme. Authority for that statement was
given as Brosseau v. Alberta Securities Commission), 1989 CanLll 121 (SCC),
[1989] 1 S.C.R. 301. Accordingly, we do not accept that the Hearing Officer
should have recused herself because she was appointed by the Commissioner,
as provided for in the PSA.

[15] The Hearing Officer noted that the Commission’s decision was approved by the
Divisional Court in Mulligan v. Ontario Civilian Police Commission, 2020 ONSC 2031
where the Court wrote at paragraph 45:

| also agree with the Commission that Sergeant Mulligan’s allegation of
institutional bias cannot stand. This Court has already found that disciplinary
proceedings under the Police Services Act are not tainted by institutional bias
(see Amormino v. Ontario Police Services Board, 2015 ONSC 7718).

[16] Third, as we understand the appellant’s position on reasonable apprehension of
bias, he submitted that there was a reasonable apprehension of bias both with respect
to the Hearing Officer himself and any other adjudicator other than an external one,
hence the need for an external adjudicator. He cites the following quote from the
decision in R. v. S. (R.D.), 1997 CanLll 324 (SCC), [1997] 3 S.C.R. as setting out the
test:

We conclude that the reasonable person contemplated by deGrandpre J., and
endorsed by Canadian courts is a person who approaches the question of
whether there exists a reasonable apprehension of bias with a complex and
contextualized understanding of the issues in the case. The reasonable person
understands the impossibility of judicial neutrality, but demands judicial
impartiality. The reasonable person is cognizant of the racial dynamics in the
local community, and, as a member of the Canadian community is supportive of
the principles of equality.

[17] The appellant framed the issue before the Hearing Officer as follows:

Can a Hearing Officer who is appointed and supervised by the OPP
Commissioner conduct a fair, impartial, and unbiased hearing given the history
of the Applicant’s prior mistreatment by senior levels of management within the
OPP which goes back to 2014?

[18] Before he answered that question the Hearing Officer set out the following
quotation from the R. v. S. (R.D.) decision:



The test for reasonable apprehension of bias is that set out by de Grandpre J. in
Committee for Justice and Liberty v. National Energy Board...de Grandpre J.’s
articulation of the test for bias was adopted by the majority of the Court in the
intervening two decades:

...the apprehension of bias must be a reasonable one, held by
reasonable and right-minded persons, applying themselves to the
question and obtaining thereon the required information...[T]hat test is
“‘what would an informed person, viewing the matter realistically and
practically — and having thought the matter through — conclude. Would he
think that it is more likely than not that [the decision-maker], whether
consciously or unconsciously, would not decide fairly.”

The grounds for this apprehension must, however, be substantial and
l...refus[e] to accept the suggestion that the test be related to the “very
sensitive or scrupulous conscience.”

[19] Ultimately the Hearing Officer dismissed the concerns about bias writing the
following:

| find there is no actual bias identified, and no reasonable apprehension of bias
has been established. Having taken the view of the reasonable person, |
suggest they would come to the same conclusion.

[20] Having considered the same tests, we are not satisfied that the Hearing Officer
made any error in his conclusion that the appellant had not established institutional
bias or reasonable apprehension of bias so that neither he nor any other OPP
adjudicator could hear this matter. However, the appellant raised one more type of
potential bias, dealt with below.

Issue Two: Did the Hearing Officer negate the appellant’s right to natural justice
and procedural fairness and engage in operational bias when he accessed the
audio recording of a portion of the hearing proceedings and rendering his
decisions?

[21] The appellant references the decision of Robertson v. Edmonton (City) Police
Service (#10), 2024 ABQB 519 (CanLll) at paragraph 51 where the court wrote the
following:

The sixth type of bias is operational bias. This type of bias arises when the
procedures adopted by the tribunal result in unfairness to one party or the other.
This type of bias can arise out of ex parte communications between one of the
parties, or other unbalanced procedures that give rise to unfairness.



[22] On August 15, 2022, during the hearing of the severance motion a question
arose as to whether the appellant and the Hearing Officer had worked together in the
past. There was a brief discussion between the appellant and the Hearing Officer, in
the presence of counsel, and the hearing of the motion continued. The appellant was
not testifying at that point and in fact there was no viva voce evidence called during the
hearing of the motion.

[23] Prior to the commencement of the merits hearing in March 2023 the appellant’s
counsel again raised the issue of the possible work relationship between the Hearing
Officer and the appellant. The Hearing Officer wrote the following:

Additionally, a new issue arose via email where Sgt. Macdonell recalled that he
and the hearing officer had worked together in the past. The hearing officer
believed that this issue had been addressed during the August 2022 motion.
The record was reviewed to clarify the hearing officer’s recollection of the
exchange between he and Sgt. Macdonell to ensure an accurate email
response to defence counsel’s concerns.

Defence counsel submitted listening to the recording was improper. The hearing
officer clarified due to technical issues the recording of the motion could not
actually be played but the corresponding notes made by the reporter were
reviewed.

[24] The appellant submitted before us that “The Hearing Officer’s access of the
audio recording fundamentally undermines the police discipline hearing process
including substantively impairing the appellant’s right to appeal.” The appellant further
submitted that because there was no statutory provision specifically authorizing a
hearing officer to access hearing recordings, his doing so “was contrary to the
principles of natural justice, and that the Hearing Officer’'s conduct denied him
procedural fairness and amounts to operational bias.”

[25] During the hearing of this appeal, the appellant’s counsel was asked what
prejudice the appellant suffered as a result of the Hearing Officer’s access to the
record. The response was that as appeal panels are deferential to a hearing officer’s
findings of credibility, therefore the appellant’s appeal rights have been prejudiced.
Counsel for the appellant also indicated that he did not request access to the recording
involved.

[26] The respondent took the position that it is routine for tribunal adjudicators to
listen to audio recordings of the evidence presented to ensure accuracy and assist in
the writing of decisions. The respondent referenced the practice of other tribunals such
as the Licence Appeal Tribunal and the Human Rights Tribunal of Ontario in having



recordings of hearings available to tribunal members, but not necessarily available to
parties or the public.

[27] In our view, there is no merit to this ground of appeal. The Hearing Officer did
not listen to any evidence; what he reviewed was a brief exchange with the appellant
when he was not under oath. There were no credibility issues involved. In our view, the
appellant when asked during oral argument, could not point to any actual prejudice
suffered by the Hearing Officer referencing the recording of his exchange with the
appellant. We do not accept his submission that the deference an appellate body may
pay to a hearing officer’s credibility findings would amount to prejudice in the
circumstances of this case. No testimony from a witness was reviewed by the Hearing
Officer. The appellant has not advanced a ground of appeal related to whether he
previously worked with the Hearing Officer, the narrow point the Hearing Officer sought
to confirm by accessing the recording. The appellant did not request the opportunity to
review that part of the recording or the reporter’s notes that the Hearing Officer
reviewed. Accordingly, we do not accept that there was any infringement of the
appellant’s rights to natural justice or procedural fairness, nor was operational bias
established.

Issue Three: In relation to “damage to equipment”, did the evidence support the
finding of guilt on clear, convincing, cogent and weighty evidence?

[28] The appellant removed and disposed of what he said was a damaged or
inoperable spotlight and its assembly from the exterior of an OPP vehicle, then
plugged the opening with a piece of plastic and glue. He did not seek permission from
anyone before doing so. The Hearing Officer decided that the appellant did not follow
the “policy, practice, and the rules” with respect to vehicle repairs and that he did not
report the incident. The question for the Hearing Officer, as set out in the Notice of
Hearing was whether the appellant “willfully or carelessly caused damage to the
property of the police force.”

[29] The Hearing Officer used the following definition of damage from the Oxford
dictionary:

Physical harm caused to something in such a way as to impair its value,
usefulness, or normal function. To inflict physical harm on (something) so as to
impair its value, usefulness, or normal function.

[30] The Hearing Officer wrote that the appellant, in deciding to remove the light,
“offered a number of reasons, without proof, like the light was damaged, it was
dangerous, other cars had missing spotlights, S/Sgt. Prud’homme would not have
supported his request etc.” He ultimately concluded the following:



Had Sgt. Macdonell complied with accepted practices and reported the incident
including his alleged concerns through established channels the light would
have been refurbished rather than going to a landfill. He rendered the spotlight
unavailable for refurbishment thereby voiding its usefulness.

[31] We note that section 2(1)(h)(i)(a) of the Code of Conduct reads “wilfully or
carelessly causes loss or damage...” but that the Notice of Hearing did not refer to loss
but only to damage. The Hearing Officer did not make a specific finding on the
appellant’s evidence that the spotlight was damaged. Rather, he found there was no
proof to support the appellant’s evidence that it was damaged. In our view, there was
no evidence that established what “physical harm” the appellant inflicted on the
spotlight, accepting the Oxford dictionary definition of damage. The appellant did
cause its loss by discarding it, but that was not the charge he faced. Accordingly, his
conviction on this count must be set aside.

Issue Four: Were the Hearing Officer’s credibility and reliability assessments
flawed and biased?

[32] The submissions of the appellant on this issue are akin to arguing that the
Hearing Officer subjected the evidence of the appellant and the respondent, especially
that of S/Sgt. Prudhomme, to unequal scrutiny. As the appellant submits in para. 38 of
his factum:

Throughout the decision the Hearing Officer uses explicitly critical and
dismissive language to describe the Appellant’s evidence and behaviour but
does not use similar language in relation to Sgt. Prud’homme’s evidence
although it suffers from the same issues.

[33] At paragraph 49 of his factum, the appellant writes:

Again, the Hearing Officer does not engage in any analysis of the S/Sgt.’s
conduct in this case demonstrating a clear differential level of scrutiny between
the evidence of the appellant and the S/Sgt.

The appellant made no reference specifically to unequal scrutiny of evidence in his
oral argument and cited no authorities in his factum.

[34] In reviewing the appellant’s submissions on this issue, we start with the oft-
repeated principle that findings of fact and credibility assessments made by a hearing
officer are owed particular deference: Toronto Police Service v. Blowes-Aybar,

supra at para. 33 and Johnson v. Sault Ste. Marie Police Force, 2024 ONCPC 34 at
para. 12. We note that at page 45 of his decision, the Hearing Officer correctly
instructed himself on the principles of assessing credibility and reliability of witnesses.
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[35] The appellant sets out the following examples in support of his submission about
“critical and dismissive language” used by the Hearing Officer in assessing his
evidence: teetering on bizarre; utterly beyond belief; uncorroborated; fabricated,;
inconsistent; actively deceptive, unreasonable, manipulative. The appellant also takes
issue with the Hearing Officer’s characterization of his actions creating a “toxic work
environment.”

[36] We do not intend to review the context of all of the allegedly negative comments
made by the Hearing Officer about the appellant’s credibility and the reliability of his
evidence. Some of the Hearing Officer’s language may have been somewhat harsh,
but he generally explained the reasons he gave for not accepting the appellant’s
evidence. It is not our function to conduct a new hearing without the benefit of seeing
and hearing the witnesses. We do, however, refer to two examples of the Hearing
Officer’s rationale for using certain language.

[37] The allegations set out in the Notice of Hearing for count three, the disobedient
and/or disrespectful behaviour by the appellant toward S/Sgt Prud’homme, included:

¢ Flatly refusing a direction to remove a non-issue baseball hat while in uniform,.

o Continuing to wear or display non-issued hats around the detachment despite being
told not to, including a hat embroidered with a phrase “Serving and Protecting
Despite Employer Wilful Disguised Discipline”.

[38] The Hearing Officer wrote the following:

Sgt. Macdonell’s explanation as to why he wore non-issued baseball hats was
quite sensational and could not be considered accurate or truthful. He explained
he had a habit of touching his face which was not a good habit during the
pandemic. He wore the baseball hat to remind himself not to, and/or somehow
prevent himself from touching his face. This entire explanation presented as a
complete fabrication and was utterly beyond belief.

[39] We see no legal error on the part of the Hearing Officer using the descriptive
words, such as utterly beyond belief, that he did when the context of the actual
evidence he had heard is considered.

[40] At page 55 of the decision, in concluding comments after he had made all of his
findings of fact and applied them to the counts before him, the Hearing Officer wrote
that the appellant’s behaviour was toxic to the workplace. He did so after his findings
of guilt. The appellant submitted that there was no evidence to “corroborate” this
characterization of a “toxic” workplace. The appellant’s disrespect for S/Sgt.
Prud’homme, evident from some of his emails, and defiance of simple instructions
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from her amounting to insubordination would, in our view, justify such a comment.

[41] Once the Hearing Officer's assessments as to credibility and reliability are
accepted, his reasons amply support his conclusions on count three and count four.
Neither in his factum or during oral argument did the appellant submit otherwise.

[42] One final point needs to be addressed before dealing with the appropriate
penalty. During his closing submissions before the Hearing Officer, the appellant
raised for the first time an argument that the appellant was once again subjected to
disguised discipline because S/Sgt. Prud’homme denied him a northern deployment
opportunity, removed him from the paid duty list, and assigned him to administrative
duties at the Ottawa Detachment.

[43] The appellant did not list this as one of the issues in his factum on this appeal
but at para. 64 he submitted that the Hearing Officer’s failure to make any finding as to
whether the appellant had been subjected to disguised discipline amounted to a
misapprehension of evidence, a failure to correctly apply the law, and bias towards the
appellant. The Hearing Officer wrote that there was insufficient evidence or information
to conclude that these later instances of alleged disguised discipline had occurred. The
appellant did not submit that a finding of disguised discipline would be a defence to the
misconduct charges. The appellant ultimately indicated that issue could be addressed
as part of the penalty appeal.

Issue Five: Did the Hearing Officer impose a penalty that was unduly harsh by
failing to properly consider the relevant penalty factors?

[44] At the penalty phase, the respondent sought a 12- to 14-month demotion,
stating that it had determined dismissal was not an appropriate disposition as the
appellant had potential to rehabilitate. The appellant, emphasizing the role the history
of disguised discipline played in his conduct, submitted the appropriate disposition was
one of 40 to 60 hours of forfeiture. In arriving at the penalty of a 12-month demotion,
the Hearing Officer engaged in a lengthy and careful analysis. He dealt with several of
the aggravating and mitigating factors that have developed in the case law in
assessing an appropriate penalty. The Hearing Officer also considered the significant
contextual factors of the impact of the COVID-19 pandemic on the appellant’s actions
and the role the history of disguised discipline by the OPP should play in his analysis.

[45] The appellant has advanced six areas in which he claims the Hearing Officer

erred in principle in his penalty analysis. For the reasons that follow, we would not give
effect to any of these arguments.
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a) Weight Given to Past Disguised Discipline to the Penalty Analysis

[46] Most of the appellant’s submissions on the reasonableness of the penalty
analysis revolve around his submission the Hearing Officer erred by failing to place
greater weight on the impact of the unresolved disguised discipline by the OPP. The
appellant argued at the penalty hearing that the past disguised discipline should have
mitigating effect in virtually every area of the penalty analysis, including an assessment
of the seriousness of the appellant’s misconduct, the impact on the public interest and
the reputation of the police service and on the appellant’s demonstration of an
understanding of the seriousness of his misconduct.

[47] The Hearing Officer found the impact of the disguised discipline on the appellant
himself was a consideration “worthy of a degree of mitigation.” He declined to consider
it as a weightier mitigating factor that justified or reduced the seriousness of the
appellant’s misconduct over the five-month period in question. Though he understood
the appellant felt “betrayed by his employer” this was not, in the Hearing Officer’s view,
a justification for misconduct against his employer in general, and in particular
immediate supervisors and managers who had nothing to do with the disguised
disciplined decisions over a decade earlier. The Hearing Officer also found that the
penalty disposition before him was not an appropriate forum to address the historic
disguised discipline, holding “[t]he issue of the use of disguised discipline by the OPP
before the PSA tribunal is settled, full stop” and that “[a]ny resolution of matters related
to the disguised discipline are not within the authority or purview of this (current)
disciplinary tribunal.”

[48] We find no error in his overall conclusion that the disguised discipline issue
should be given only limited weight as a mitigating factor with respect to its personal
toll on the appellant. The disguised discipline issue was the subject of adjudication
before both the OCPC and the OPP Commissioner’s hearing. The Hearing Officer
determined, reasonably in our view, that the appellant’s past dealings with OPP
management should not attenuate the nature or seriousness of the current
misconduct. It was reasonable for the Hearing Officer to limit the mitigating effect of
the disguised discipline to the personal strain it had on the appellant and assign it no
greater weight than that.

[49] The appellant’s submissions on appeal amount to little more than an attempt to
relitigate the weight that should be given to the factor of disguised discipline in the
penalty analysis. It is not the function of this panel to entirely revisit and reweigh a
single factor relevant to the penalty analysis and substitute its own opinion on the
weight that should be given to that factor. The appellant has not advanced a cogent
argument the Hearing Officer erred in principle by assigning limited mitigating weight to
the appellant’s negative history with OPP management. Nor is there any basis to hold
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the Hearing Officer disregarded or misapprehended evidence on the disguised
discipline issue. There is no basis for this panel to interfere with the weight given to
this contextual factor by the Hearing Officer.

[50] The appellant has attempted to characterize recent actions of his current OPP
management (S/Sgt. Prud’homme) as a further instance of disguised discipline. He
raised this argument at the merits hearing, as discussed above, and again in penalty
submissions before the Hearing Officer. The Hearing Officer held the appellant was
not permitted to raise these arguments on penalty as he had failed to raise the issue at
the merits hearing. We also refuse to entertain this argument; there is no evidentiary
record to support it and it was not properly raised before the Hearing Officer.

[51] In all but one of the remaining five errors in the penalty analysis alleged by the
appellant, the central argument is that the Hearing Officer erred in principle by failing to
factor in the disguised discipline to reduce the weight of an otherwise aggravating
factor. For the reasons given, we will not reweigh the weight given to the aggravating
factors of the seriousness of the misconduct, recognition by the appellant of the
seriousness of the misconduct, impact on the public interest and reputational damage
to the police service because of disguised discipline. Nor would we recalibrate the
mitigating factors of employment history and the personal impact of the penalty on the
appellant and his family because of disguised discipline.

b) Nature and Seriousness of Misconduct

[52] When dealing with the nature and seriousness of the misconduct, the Hearing
Officer considered the fact the misconduct took place over a period of months and, in
his view, were aimed at undermining confidence or sowing distrust with respect to
senior management. He found the pattern and effect of the combined misconduct very
serious and gave this “substantial weight” in arriving at the penalty.

[53] The appellant now takes issue with the Hearing Officer’s characterization of the
misconduct as contributing to or creating a “toxic workplace.” The Hearing Officer was
alive to the issue there had not been an investigation in accordance with OPP or
Ontario Public Service guidelines to come to the specific conclusion that the
appellant’s misconduct met the definition of a “toxic workplace.” Rather, he considered
evidence before him that “other employees were off-put and concerned” about the
appellant’s behaviour and “may well have found it at least unpleasant.” He went further
and found it was not “unreasonable to suppose that those who were directly involved
in this matter were not the only employees who shared these sentiments.”

[54] The appellant now submits the Hearing Officer fell into error by engaging in
speculation there was a widely held view the appellant had created a toxic workplace
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environment. We do not agree. The Hearing Officer was careful to note there had been
no separate finding of the existence of a toxic workplace. He based his observation
about the impact of the appellant’s misconduct on evidence of withesses that was
properly before him. He also based this conclusion on his own observation that:

This misconduct took place over an approximate four- or five-month period.
This, in my view, represented an inexplicable, at times bordering on bizarre, and
relentless campaign of rebellious and confrontational behaviour by Sgt.
Macdonell toward his S/Sgt. Many of the acts of misconduct described above,
occurring in isolation as singular incidents, may not, by some, be considered as
serious. However, the combined, sustained and unrelating acts of what could be
described as defiance constitute what is serious, troubling and weighty
misconduct.

Sergeants in the OPP can disagree with management decisions but should not
express their disagreement in a manner that undermines confidence in senior
leadership and possibly create an environment of distrust or diminished
confidence in management in the minds of those they lead.

[55] It was open to the Hearing Officer to draw this conclusion based on the evidence
before him and, in light of this finding, reasonable to assign great weight to the nature
and seriousness of misconduct. The insertion of the word “toxic” in a general sense
does not undermine the reasonableness of the Hearing Officer’'s conclusion.

c) Recognition of Seriousness of Misconduct

[56] Third, the appellant submits the Hearing Officer erred in principle by considering
the appellant’s failure to apologize or express remorse for the misconduct as an
aggravating factor. We do not agree. The Hearing Officer looked to the appellant’s
evidence at the merits hearing as the basis to conclude he had little if any contrition for
his misconduct. He found that the appellant qualified and justified his misconduct,
particularly with respect to the damage to property count. Ultimately, the Hearing
Officer concluded the “lack of recognition of the seriousness of misconduct is
aggravating and weighty.”

[57] The panel recognizes that if the Hearing Officer had squarely focused on lack of
evidence of an apology by the appellant as “aggravating and weighty”, this could
constitute an error in principle. Prior cases decided by the OCPC have held that lack of
evidence of an apology or expression of remorse can be a factor at the penalty stage:
Fenton, Supt. Mark v. Toronto Police Service, 2017 ONCPC 15; Deviney and Toronto
Police Service, 1999 CanLll 31612 (ONCPC); Constable RoelfVos and the Peel
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Regional Police Service, 1993 CanLll 14137. We agree that there is no authority that
the failure of an officer to apologize should be considered a weighty aggravating factor
on penalty.

[58] Despite this agreement, the difficulty with the appellant’s submission is that
Hearing Officer did not focus on lack of evidence of an apology. Rather, he looked to
the evidence of the appellant at the merits hearing which sought to justify and minimize
all of the alleged misconduct to form a conclusion that he lacked any recognition or
insight into the nature and seriousness of his misconduct.

[59] In any event, the issue of the weight to be given to this factor is a matter the
panel will need to revisit in reassessing penalty as much of the appellant’s lack of
contrition seems to centre on his belief he was justified in removing and discarding the
spotlight.

d) Public Interest/Damage to the Reputation of the Police Service

[60] The Hearing Officer found the negative impact of the misconduct on both the
public interest and the reputation of the OPP to be “aggravating and weighty” factors.
Though he acknowledged that the appellant’s misconduct had not been widely
publicized, reasonable members of the public would conclude the appellant’s
misconduct was “objectionable and unbecoming of any police officer,” particularly one
holding the rank of sergeant.

[61] The appellant does not identify an error in principle with respect to the analysis
on these two factors apart from the weight the Hearing Officer gave to disguised
discipline in his analysis. For reasons given, the panel declines to reweigh the context
disguised discipline in the penalty analysis.

e) Employment History

[62] The Hearing Officer reviewed the appellant’s employment history in detail,
finding the appellant is an experienced officer who has held specialist positions and
has received favourable ratings for teamwork, public interactions and enforcement
activities. The Hearing Officer also considered the appellant’s submission he had not
been performance managed effectively, but gave this lack of management little to no
weight as the appellant had often refused to participate in the performance appraisal
process. After considering the evidence before him, along with the submissions of the
appellant, the Hearing Officer held employment history is a “marginally mitigating”
factor.

[63] There is no basis to give greater weight to appellant’'s employment history as a
mitigating factor. Again, the appellant argues the employment history of the appellant
should be a “weighty mitigating factor” when viewed in the context of the historical
disguised discipline, which took a toll on the appellant’s relationship with OPP
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management through the years. He raises no other argument with respect to this
dispositional factor. There is therefore no basis for the panel to interfere with the
minimal weight given to this factor by the Hearing Officer.

f) Impact on the Officer and his Family

[64] On appeal, the appellant again argues the Hearing Officer erred by failing to
give weight to the impact of the unresolved disguised discipline matter on the
appellant. For reasons already given, we see no error in the Hearing Officer’'s
approach to the disguised discipline issue in his penalty analysis.

g) Appropriate Disposition

[65] We find that even when the damage to equipment count is removed from
consideration, the remaining counts of misconduct attract a penalty of demotion. The
Hearing Officer placed considerable weight on the seriousness of the misconduct, the
appellant’s lack of an expression of remorse and the impact on the reputation in the
service from the perspective of a reasonable community member given what he found
was a troubling pattern of misconduct, taken while the appellant had a supervisory
role. The Hearing Officer’s ultimate conclusion was:

For this and other reasons, demoting any officer, and in this case, Sqgt.
Macdonell, is not a decision to be taken lightly or without a compassionate look
at the consequences. Unfortunately, the nature and seriousness of his actions;
blatant disrespect for S/Sgt. Prud’homme and other managers which he shared,
in some cases, for all to see who worked at the detachment; and his disregard
for policy with respect to notebook storage and vehicle maintenance, leave me
with little choice but demotion as the most fitting and appropriate disposition.
This position was reinforced by the fact that Sgt. Macdonell was a leader with
rank at the time and he, along with all other OPP employees and the public,
need to be reminded that rank and leadership role is earned and must not be
taken for granted.

[66] We find that the removal of the count of damage to equipment has an impact on
the weight to be assigned to the nature and seriousness of the misconduct and the
impact on the reputation of the service. These are significant dispositional factors in
any analysis and will have an impact on the length of demotion.

[67] With respect to the nature and seriousness of the misconduct, as we have
stated we would not interfere with the Hearing Officer’s finding the insubordination
count related to a prolonged series of incidents of rebellious and confrontational
behaviour toward his Staff Sergeant. The Hearing Officer found the “combined,
sustained, and unrelenting acts of what could be described as defiance constitute what
is serious, troubling, and weighty misconduct.”

[68] Itis clear the Hearing Officer viewed the damage to equipment count as a key
element of what he characterized as a campaign of defiance. We have found there
was no misconduct involved in the appellant’s disposal of the spotlight. Though the
panel agrees with the Hearing Officer’s conclusion the seriousness of the misconduct
is aggravating and “warrants significant and meaningful consequences,” the removal of

17



the damage to equipment count in turn removes a significant aspect of the appellant’s
pattern of defiant behaviour and reduces the time span over which his insubordinate
conduct took place from five to four months.

[69] In assessing the damage to the reputation of the service, the Hearing Officer
acknowledged there was no evidence to indicate the misconduct was widely known or
reported in the media. However, he did avert to the fact employees from an auto
service centre had some knowledge and involvement with the damage to equipment
count. In our view, removing the facts surrounding the disposal of the spotlight from
the penalty analysis lessens the negative impact on both the reputation of the police
service, and the public interest in effective and responsible delivery of police services.

[70] Finally, considering the recognition of the seriousness of misconduct, the
Hearing Officer placed weight on what he viewed as the appellant’s minimization or
justification of his conduct with respect to the removal of the spotlight. We have found
that conduct did not amount to misconduct. We would therefore reduce the
aggravating weight the Hearing Officer gave to the appellant’s lack of contrition when it
comes to count two.

[71] In sum, while we would not interfere with the Hearing Officer’s findings that the
appellant’s insubordination, lasting over a period of months, was serious misconduct
warranting a demotion, the seriousness of the misconduct and the appellant’s
minimization of it is less significant when the damage to equipment count is set aside.
Taking all of these factors together, we find a demotion of six months is an appropriate
disposition.

[72] Finally, we do not interfere with the Hearing Officer’s order under s. 85(7)(b) of
the PSA directing the appellant to attend counselling. First, the Hearing Officer’s
reasons reflect the fact the appellant’s counsel suggested an order including
counselling. Second, the Hearing Officer did give limited mitigating weight to the
personal and professional toll the history of disguised discipline took on the appellant.
He clearly and rationally linked the order for counselling to his view the appellant would
“benefit from professional therapy or counselling to gain insight into how to cope with
disharmony or confrontation.” There was no error in principle in the imposition of the
s.85(7)(b) order.

ORDER

[73] Pursuantto s. 87(8)(a) of the PSA the panel confirms the findings of misconduct
in counts three and four in the Notice of Hearing. The panel sets aside the finding of
misconduct in count two of the Notice of Hearing. The penalty is varied to demotion
from the rank of Sergeant to First Class Constable for a period of six months. Upon
completion of the six-month demotion, the appellant shall be automatically reinstated
to the rank of Sergeant. The panel confirms the order for counselling made pursuant to
s. 85(7)(b) of the PSA.

18



Released: October 3, 2025

“D. Stephen Jovanovic”

D. Stephen Jovanovic

“Emily Morton”

Emily Morton

‘Leanne P. McClay”

Leanne P. McClay

19



APPENDIX A

20



The Police Services Act

NOTICE OF HEARING

TO: Sergeant N.S. (Nicholas) MACDONELL, #9237

Count 1:
YOU ARE ALLEGED TO HAVE COMMITTED DECEIT, in that you willfully or
negligently made a false, misleading or inaccurate statement pertaining to official

- duties, contrary to Section 2(1)(d)(ii) of the Code of Conduct contained in the
Schedule to Ontario Regulation 268/10, as amended.

PARTICULARS OF ALLEGATIONS:
On or about May 21, 2020 at approximately 6:52pm you removed the spotlight and its

assembly from an unmarked OPP cruiser #3-367. Your actions were captured on the
Ottawa Detachment garage/sally port security video. The Detachment Commander,
S/Sgt. Julie Prud’homme viewed the video on June 10, 2020 and forwarded an email to
detachment members advising that she was concerned about a missing piece of police
vehicle equipment and asked if anyone knew where the spotlight was and if anyone had

information about its removal. It is alleged you committed the following deceit:

° Subsequent to her email on June 10, 2020, on June 16%, 2020 S/Sgt.
Prud’homme specifically asked you if you or your shift members knew
where the spotlight from #3-367 had gone or if they knew anything about
it. You responded by shaking your head indicating “no” and stated words
to the effect — that it had been replaced by a new one already and that the
spotlight had been broken for a while. You further indicated the wind

breaks them and it gets annoying and that spotlights were useless.

On or about September 30, 2020 when interviewed by Investigators from the Office of
Professionalism about your response to S/Sgt. Prud’homme’s inquiry on June 16, 2020

you responded she could be lying or has you confused with someone else.

You knew you were being deceitful with S/Sgt. Prud’homme.

Count 2:
YOU ARE ALLEGED TO HAVE COMMITTED DAMAGE TO EQUIPMENT, in that you

willfully or carelessly caused damage to the property of the police force of which
the officer is a member, if the officer is a member of an Ontario police force as
defined in the Interprovincial Policing Act, 2009, contrary to Section 2(1)(h)(i)(A)

of the Code of Conduct contained in the Schedule to Ontario Regulation 268/10,
as amended.




PARTICULARS OF ALLEGATIONS:
On or about May 21, 2020 at approximately 6:52pm it is alleged you removed the
spotlight and its assembly from an unmarked OPP cruiser #3-367. Your actions were
captured on the Ottawa Detachment garage/sally port security video. The removal of
the spotlight and its assembly left an opening where the spotlight is mounted on the
exterior of the vehicle. The arm that connects the spotlight to the handle inside the
vehicle and the handle itself were disposed of and you plugged the opening with a piece
of plastic and glue.

e The cost to the OPP to have the vehicle repaired and a refurbished spotlight

installed amounted to approximately $268.00

You wilfully caused damage which required a repair to the OPP vehicle.

Count 3:
YOU ARE ALLEGED TO HAVE COMMITTED INSUBORDINATION in that you were

insubordinate by word, act or demeanour contrary to Section 2(1){(b)(i) of the
Code of Conduct and/or that you without lawful excuse, disobeys, omits or
neglects to carry out any lawful order; contrary to Section 2(1)(b)(ii) of the Code

of Conduct contained in the Schedule to Ontaric Reg. 268/10, as amended.

PARTICULARS OF ALLEGATIONS:
» ltis alleged that on or about June 16, 2020 you sent an email to S/Sgt.
Prud’homme that included the following:

o ...Ottawa Detachment is a revolving door for Staff Sergeants. In my short
time at this office | have seen a half dozen other people sit in your chair.
Every one of them wanted to do things their own way. Some supervisors
have been very supportive of my situation. You, as of late, have notl...
Although you repeatedly sympathize with my situation, you have failed to
display empathy. Until you are able to develop the capacity to
understand, or feel, what | have experienced from my perspective, we will
never attain a cooperative working relationship, and you will continue to
cause me stress and affect my mental health.
I am happy to continue a professional working relationship with you, as it
pertains to the members of my platoon or the detachment. However, your
repeated attempts to minimize what the employer has done, and how the |
employer continues to treat me, can no longer continue...

Your written communication to $/Sgt. Prud’homme was insubordinate.

e S/Sgt. Prud’homme declined support for you to participate in a northern
deployment and following this, on or about June 27, 2020 at approximately
5:36pm you sent an email to S/Sgt. Prud’nomme while copying 4 other officers:

o Thanks For the quick response Staff. | can only assume the lack of

support is because all of your friends on C platoon are already committed
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to Northern deployments. You can expect my grievance shortly. Have a
great weekend! Nick

Your written communication to S/Sgt. Prud’homme was insubordinate.

On or about July 13, 2020 a hand written message in black magic marker on an
81/2 x 11 piece of paper was taped to S/Sgt PRUD’HOMME's closed office door.

It was removed and placed on her desk. The note that was posted for all in the
detachment to see stated:

o Siaff,
Just a friendly reminder that you owe me 131 hrs.
Thanks, Nick
When interviewed by the Office of Professionalism investigators you admitted
writing the message, but denied taping it to her door. You confirmed the note
was in relation to being denied a northern deployment and an estimate of the
overtime you anticipated working.

Your written communication to S/Sgt. Prud’homme was insubordinate.

On or about July 16, 2020 at approximately 5:00am S/Sgt. Prud’homme attended
the Ottawa Detachment and observed you in the office in uniform wearing a non-
issued beige ball cap. When asked about the ball cap you responded with words
to the effect - It's a baseball cap. S/Sgt. Prud’homme stated it was inappropriate
for you to be wearing it. You responded by shrugging your shoulders. She told
you it wasn’t OPP issued and told you that you couldn’t wear it at work. She
asked you if you wore it out in public to which you responded “no.” S/Sgt.
Prud’homme again told you to take it off while working. You responded with
words to the effect — you were not going to take it off, that you were just wearing
it at the office. She again told you to take it off, even if you were only wearing it
at the office. You repeated words to the effect — you were not taking it off. S/Sgt.
Prud’homme told you that you would have to deal with the consequences. You
responded with words to the effect — that's fine.

Your verbal and non-verbal communication with S/Sgt. Prud’homme was
insubordinate.

It is alleged that on or about July 21, 2020 you sent an email to S/Sgt.
Prud’homme containing the following:

Staff — for the benefit of the Acting Superintendent whom you chose to cc below,
| will advise you that this grievance is not solely because you denied my northern
deployment request. This grievance and the one that will be coming shortly stem
directly from the fact that you have been showing favouritism to some officers in
this detachment and then knowingly go out of your way to treat me differently. A
number of your recent actions have been harassing and discriminatory in nature.
Your overt lack of empathy for my decade long disguised discipline battle with
the employer is further aggravating the situation. | wish you well in your

promotional desires but | ask for the benefit of the detachment whose members
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have been witness; moving forward until our next temporary Detachment
Commander arrives and changes everything once again that you simply leave
me alone. Nick Macdonell

Your written communication to S/Sgt. Prud’homme was insubordinate.

On or about August 13, 2020 while you were on duty and in uniform you were
observed by S/Sgt. Prud’homme outside of the detachment wearing a non-issue
beige ball cap. You were told by S/Sgt. Prud’homme that non-issue hats were
not to be worn while you were in uniform on July 16, 2020.

Your actions on August 13, 2020 were insubordinate.

On September 16, 2020 S/Sgt. Prud’homme observed a non-issued black hat
with yellow embroidery which read: “Serving & Protecting Despite Employer
Wilful Disguised Discipline.” It was on your desk facing the doorway. When she
saw you later she told you to remove it, that it was not conducive to a respectful
workplace. You complied with her direction. As a result of seeing this hat and
receiving additional information, she reviewed security video from September 9,
2020. The video revealed you were on duty in uniform wearing the non-issued
black ball cap with yellow embroidery she had seen on your desk September 18,
2020. S/5gt. Prud’homme told you on July 16, 2020 that non-issue hats were not
to be worn while in uniform.

Your actions on September 9, 2020 were insubordinate.

Count 4: ,
YOU ARE ALLEGED TO HAVE COMMITTED DISCREDITABLE CONDUCT in that

you did act in a disorderly manner or in a manner prejudicial to discipline or likely

to bring discredit upon the reputation of the Ontario Provincial Police, contrary to

Section 2(1)(a)(xi) of the Code of Conduct contained in the Schedule to Ontario
Reg. 268/10, as amended.

PARTICULARS OF ALLEGATIONS:

On or about April 29, 2020 at approximately 3:05pm you ordered PC Patrick
AUGER to keep his OPP notebook in his locker. PC AUGER is a member of
your shift on B platoon. You knew or reasonably ought to have known this was
contrary to policy. Your order to him was witnessed by PC Guy PREVOST.

Your intention with this order was to frustrate S/Sgt. Prud’homme’s ability to

access members’ notebooks.

On or about June 8, 2020 at approximately 6:33pm you forwarded the following
email to (OPP DL Ottawa (OPP)) all of the Oftawa Detachment members:
o Folks, I have a brand new pair of OPP dress pants (size 38/32) — never
worn. They are good for promotional interviews, memorial marches,
recognition ceremonies or really anytime you just want to feel proud to be

a part of the OPP. Dress for scandalous PSB tribunals that go on for over
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a decade because the employer refuses to provide disclosure remains the
working uniform; clearly | will never have use for these.. Sitting on the
Constables room firing range table.. First come first served. Enjoy....

You knew or reasonably ought to have known that your conduct was inappropriate and
discreditable.

You are hereby ordered to attend in person, or by video conference on
Wednesday, December 16, 2020, at 09:30 hrs at OPP GHQ, Room 1-128,

Adjudication Suite, 777 Memorial Avenue, Orillia, Ontario, pursuant to the Police
Services Act.

Dated this A2 day of_0<To/4e__ 2000. /%/

Chief Superingrdent Marty Kearns
Commander,

Office of Professionalism, Respect, Inclusion and
Leadership

NOTE: IF YOU DO NOT ATTEND AT THE HEARING OF THIS CHARGE, THE PRESIDING OFFICER MAY PROCEED IN
YOUR ABSENCE AND YOU WILL NOT BE ENTITLED TO ANY FURTHER NOTICE IN THE PROCEEDINGS.

Person Effecting Service:

Print Name (7;/12/ W\UO/ }70”7/{7@9“3“% W‘)f‘“""{
\V4 ~/ o
vol

Copy served on person charged the 9’3 day of ( &{‘O@V) , 2020.

2545020-0099
Form PCS 72 (04/98)
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	Positions on Penalty
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	Decision
	Having reviewed and considered the submissions of the prosecution and defence counsel, I am satisfied the proposed penalty meets all the goals of discipline including to correct specific behaviour, to deter others from similar misconduct and to reassu...
	The proposed penalty is within the range of penalties imposed for misconduct of a similar nature.  I order PC Reading forfeit 120 hours, by working without compensation, at a time convenient to her detachment commander. This order is being made pursua...
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	Agreed Statement of Facts
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	Public Interest
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	Nature and Seriousness of Misconduct
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	I find nature and seriousness of misconduct an aggravating factor.
	Recognition of the Seriousness of Misconduct
	PC Reading’s guilty plea and acceptance of the facts as outlined in the Agreed Statement of Facts is a strong indicator that she recognizes the seriousness of her misconduct. She delivered a heartfelt apology to the tribunal noting she is truly sorry ...
	I find recognition of seriousness of misconduct a mitigating factor.
	Employment History
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	I echo the prosecution sentiments of a desire to see PC Reading move forward positively in her career and in terms of her personal wellness. Specific comments by PC Reading’s supervisors and managers note her passion and positive contributions. I have...
	I find ability to reform a mitigating consideration.
	Specific and General Deterrence
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	The OPP must send a message to all members in relation to the expectation to conduct oneself to a high standard as well as the consequences should one fail to do so, even while off duty. PC Reading’s misconduct is being addressed with a 120 hour forfe...
	Specific and general deterrence are aggravating factors however I find the proposed penalty satisfies both specific and general deterrence.
	Damage to the Reputation of the Police Service
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	Police officers conduct sexual assault allegations and are familiar with the often deleterious impacts of unwanted sexual touching. To have a police officer perpetrate such actions, regardless of any influence of alcohol, is beyond unacceptable. PC Re...
	I find damage to the reputation of the police service an aggravating consideration.
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	Heymans and Ontario Provincial Police was most helpful in determining the consistency of disposition. Heymans, unlike the current matter, involved on-duty conduct of an officer who sexually touched a civilian employee but alcohol was not a factor. Bot...
	Heymans involved parallel criminal charges to which the officer pled guilty and was found guilty of assault. I concur with the prosecution that the current matter could well have involved related criminal charges had it not been for the wishes of the ...
	Conclusion
	PART IV: DISPOSITION
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	Tab 5 - Siriska v. Ontario Provincial Police, 2021
	Tab 6 - Gordenier v. Ontario Provincial Police, 2021
	__________________________________________________
	DISPOSITION
	__________________________________________________
	Before:     Superintendent K. M. (Mike) Bickerton
	Counsel for the Prosecution: Mr. Adrien Iafrate
	Ministry of the Solicitor General
	Counsel for the Defence: Mr. James Girvin Ontario Provincial Police Association
	Hearing Date:    March 4, 2020
	PART I: OVERVIEW
	Representation
	Positions on Penalty
	Mr. Iafrate, on behalf of the OPP was seeking a one year demotion from first class constable to second class constable. Mr. Girvin, on behalf of PC Gordenier was seeking between 40 – 100 hours to be worked.
	Decision
	After careful consideration of the position and submissions of the parties and contemplating aggravating and mitigating factors, I ordered PC Gordenier to work 80 hours at the directions of his detachment commander/ Regional Command.
	Part II:  Submissions, Analysis, Findings
	Exhibits
	The exhibits for this matter are listed as Appendix A.
	In finding the most appropriate sanction, I must strike a balance between the expectations of the community, the standards of the OPP, and fairness to PC Gordenier. In doing so, the goals of the discipline process, which include, correct errant behavi...
	Submissions
	PART III: DISPOSITION
	After careful consideration of the position and submissions of the parties and contemplating aggravating and mitigating factors, I ordered PC Gordenier to work 80 hours at the directions of his detachment commander/ Regional Command.  This order is ma...
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	Tab 7 - OPP SOP Uniform Selection
	Tab 8 - Ontario Provincial Police and  Ontario Provincial Police Association v. Macdonell
	ONTARIO PROVINCIAL POLICE
	ONTARIO PROVINCIAL POLICE ASSOCIATION

	Tab 9 - Milligan v. Ontario Provincial Police, 2023
	Tab 10 - Harkins email to Macdonell re community engagement june 30 2023
	Tab 11 - Grady v. Ontario Provincial Police, 2021
	ONTARIO PROVINCIAL POLICE DISCIPLINE HEARING
	MADE UNDER THE POLICE SERVICES ACT, RSO 1990,
	AND AMENDMENTS THERETO;
	PROVINCIAL CONSTABLE David GRADY, #10644
	__________________________________________________
	DISPOSITION WITH REASONS
	__________________________________________________
	Before:      Superintendent Lisa Taylor
	Ontario Provincial Police
	For the Prosecution:    Inspector Lori Doonan
	Ontario Provincial Police
	Defence Counsel:    Mr. James Girvin
	Ontario Provincial Police Association
	Hearing Date:   June 4, 2020
	PART I: OVERVIEW
	Mr. Girvin and Inspector Doonan submitted a joint penalty proposal of 30 hour forfeiture be imposed against P/C Grady. This proposal was supported with submissions which are detailed in Part III of this decision.
	Decision
	Having reviewed and considered the submissions of the prosecution and defence counsel, I am satisfied the proposed penalty meets all the goals of discipline including to correct specific behaviour, to deter others from similar misconduct and to reassu...
	I order P/C Grady to forfeit 30 hours, by working without compensation, at a time convenient to his detachment commander and within a period of 12 months.  This order is being made pursuant to section 85(1)(f) of the Police Services Act.
	My reasons for the decision are as follows:
	Agreed Statement of Facts
	At the commencement of the hearing, the prosecution and defence counsel agreed to advance the Particulars of Allegations as outlined in the Notice of Hearing to represent the Agreed Statement of Facts.
	Part III:  ANALYSIS AND FINDINGS
	The following analysis is based on submissions of the prosecution and defence counsel.  To assist me in this process, I will rely upon commonly-held proportionality considerations relevant to this matter. In my analysis, mitigating and aggravating fac...
	Before I begin my analysis, I am reminded of R v. Anthony-Cook (2016), a Supreme Court of Canada case which ruled on joint penalty submissions. In determining the appropriateness of the joint penalty, the trier-of-fact should not depart from a joint s...
	Analysis
	Public Interest
	The prosecution submitted this penalty factor was relevant when the misconduct represented a demonstrable risk and there was a need to demonstrate confidence in the police service. The prosecution submitted that P/C Grady was in the capacity of a cour...
	The importance of the role of a court officer cannot be overstated. Beyond requisite paper work, court officers are present to ensure the safety and well-being of those attending and working in this public venue. P/C Grady poorly represented the OPP a...
	I find the public interest is an aggravating consideration.
	Nature and Seriousness of Misconduct
	The OPP depends on partnerships with other justice sector partners. P/C Grady represents not only himself but the OPP as a whole. I concur with the prosecution who submitted the officer has tarnished the image and respect for the OPP as well as himself.
	Police Orders Sec 6.10.3 addresses Professionalism and Accountability including:
	 Each employee should regard the discharge of duties as a public trust and recognize their responsibilities as a public servant. In carrying out duties, an employee is accountable for: promoting a positive professional image;
	 serving with honesty and integrity, in a manner that places public interest above personal interests; behaving above reproach both on and off duty and not bringing discredit upon the reputation of the OPP;
	 maintaining their composure in a trying situation, and refraining from using profane, abusive or insulting language;
	 respecting the dignity of the OPP and its uniform; treating the public and employees in an impartial manner, in administering a program and service and responding to a problem;
	 refraining from discrimination and harassment, including an offensive remark or any other action, both in the workplace and during service delivery; refraining from illegal profiling; demonstrating courage in confronting others when behaviour, polic...
	I concur with the prosecution who noted the use of profane and insulting language when referencing a justice is inexcusable and demonstrates poor judgement. P/C Grady failed to conduct himself in the high standard expected of public servants and of po...
	I find seriousness of misconduct an aggravating consideration.
	Recognition of the Seriousness of Misconduct
	The prosecution highlighted P/C Grady has over 22 years of policing experience, 19 of those with the OPP. His disparaging comments were unfortunate but he has accepted responsibility for his actions and expressed a desire to move forward. P/C Grady’s ...
	I find this a mitigating consideration.
	Employment History
	I have reviewed the Career Profile and the Performance, Learning and Development Plans (PLDP) provided to the tribunal for consideration. P/C Grady, formerly a Midland Police Service officer, joined the OPP in 2001. He is currently assigned to the Bru...
	It is clear P/C Grady is well thought of by his peers, supervisors and detachment commander. In the 2017-2018 PLDP, P/C Grady was notably rated as exceeding standards in numerous categories. He was described by his supervisor as a motivated profession...
	In the 2018-2020 PLDP, P/C Grady was appraised by his supervisor as exceeding standards in three categories. The evaluation comments demonstrate that P/C Grady has made positive contributions to the detachment. Further, he has taken accountability and...
	P/C Grady received a Commissioner’s Citation for his part in a response to a shooting incident in 2012. In 2016 he was nominated for a Commissioner’s Commendation for an incident wherein he demonstrated excellent judgement and remained calm throughout...
	P/C Grady has been subject of prior Police Services Act discipline and received a demotion to second class constable in relation to impaired operation of a motor vehicle. I concur with Inspector Doonan who noted that P/C Grady has had some set-backs o...
	Overall, I find employment history a mitigating factor.
	Potential to Reform
	P/C Grady pled guilty to the misconduct; he cooperated and consented to an Agreed Statement of Facts. P/C Grady’s acceptance of responsibility and his positive employment history bode well for his ability to reform. Supervisory comments denote P/C Gra...
	P/C Grady was subject of previous misconduct findings. It is disappointing to learn of his involvement in this subsequent misconduct but the current circumstances do not parallel the previous misconduct. I have great respect for members who take direc...
	Overall, I find this a mitigating factor for consideration.
	Specific and General Deterrence
	Inspector Doonan submitted misconduct of any nature requires a measure of deterrence and that the behaviour must be corrected and not repeated. I concur with the prosecution that P/C Grady made a poor decision and this disposition must serve as a remi...
	P/C Grady must understand that his actions are not consistent with OPP values. It is hoped the significant sanction will remind P/C Grady of the expectations of professionalism and respect.
	The OPP must send a message to all members in relation to the expectation to conduct oneself to a high standard, both on-duty and off-duty. A 30 hour sanction is a reminder to P/C Grady and all officers that the OPP takes such matters seriously and su...
	Specific and general deterrence are aggravating factors, however I find this penalty satisfies both specific and general deterrence.
	Damage to the Reputation of the Police Service
	P/C Grady’s less than professional remarks about a justice partner, made in a public venue, tarnishes the reputation of the OPP. This organization takes pride in the relationships built with justice sector partners and the resulting damage from P/C Gr...
	Police misconduct decisions are a matter of public record. Public expectations in respect to police conduct has never been higher. The media regularly seeks and receive Police Services Act dispositions. The current matter involved misconduct of an on-...
	I find damage to the reputation of the OPP an aggravating factor.
	Consistency of Disposition
	I am familiar with the jurisprudence presented, Rome and Ontario Provincial Police. I am also aware the prosecution and defence counsel worked diligently to ensure the sanction in the current matter is in line with dispositions for misconduct of a sim...
	Both matters deal with an officer who pleaded guilty and accepted responsibility for the seriousness of their actions. I find the proposed penalty is within the range of suitable penalties for misconduct of a similar nature.
	Conclusion
	PART IV: DISPOSITION

	Tab 12 - Fitzpatrick v. Ontario Provincial Police, 2024
	ONTARIO PROVINCIAL POLICE DISCIPLINE HEARING IN THE MATTER OF ONTARIO REGULATION 268/10
	AND IN THE MATTER OF
	PART I: OVERVIEW
	PART IV: DISPOSITION
	Disposition; Appendix “A”
	1. Prosecution Written Submissions
	2. Prosecution Book of Documents
	3. Prosecution Book of Authorities
	4. Prosecution Reply to Defence Submissions
	5. Defence Penalty Submissions
	6. Defence Supporting Materials
	7. Defence Book of Authorities.

	Tab 13 - Christie v. Ontario Provincial Police, 2024
	Tab 14 - Ceyssens Principles Governing the Determination of a Disposition,  2019
	Tab 15 - Bozich v. Ontario Provincial Police, 2017 false statements - deceit
	ONTARIO PROVINCIAL POLICE DISCIPLINE HEARING
	MADE UNDER THE POLICE SERVICES ACT, RSO 1990,
	AND AMENDMENTS THERETO;
	__________________________________________________
	DISPOSITION
	__________________________________________________
	Before:    Superintendent Lisa Taylor
	Ontario Provincial Police
	Counsel for the Prosecution: Ms. Hera Evans
	Ministry of Community Safety and Correctional Services
	Counsel for the Defence:  Mr. William MacKenzie
	Ontario Provincial Police Association
	Hearing Date:  September 25, 2017
	PART I: OVERVIEW
	On September 25, 2017 prosecution and defence submitted an Agreed Statement of Facts  (ASoF). Reproduced verbatim as it appeared in the exhibit, it read as follows:
	Provincial Constable Cheryl Bozich (“PC Bozich”) was appointed as a police officer with the Ontario Provincial Police (“OPP”) on October 23, 2006. During the period from January – June 2016, PC Bozich was a member of the Burlington Detachment in the O...
	In January 2016 PC Bozich spoke to Sergeant (Sgt.) Kimberly Cheesman and told her about conflicts with her Platoon/shift mates that were causing her distress and affecting her work. Although PC Bozich asked Sgt. Cheesman to keep her concerns confident...
	On April 21, 2016 PC Bozich contacted Sgt. Hodgson and asked to speak with her. In an in person meeting the same day, PC Bozich reported serious issues with her current platoon. PC Bozich stated that she had experienced discriminatory comments while w...
	Later that same day, Sgt. Hodgson met with Inspector Doug Fenske, the Burlington Detachment Commander. Sgt. Hodgson advised Inspector Fenske that there were serious issues on the shift and that she supported PC Bozich’s request to move to B Platoon. I...
	On April 22 and 23, 2016 PC Bozich worked her last two night shifts with D Platoon. On April 28, 2016 Insp. Fenske went on vacation. PC Bozich’s first shift with B Platoon was a day shift on April 30, 2016. On the morning of April 30, 2016 PC Bozich s...
	On May 19, 2016, upon his return from vacation, Insp. Fenske responded to PC Bozich’s email of April 30, 2016 and arranged to meet with her on May 24, 2016. On May 24, 2016 PC Bozich and Insp. Fenske met in the office at the Burlington Detachment. S/S...
	After her meeting with Insp. Fenske, PC Bozich spoke to Sgt. Fowler and expressed that she was upset that she could not return to his shift. PC Bozich stated that Sgt. Pincoe had made a negative remark about a female motorist’s sexuality, which she fo...
	PC Bozich did not return to her workplace at the Burlington Detachment after May 24, 2016. She has since transferred to the Haldimand County Detachment. On June 13, 2016 PC Bozich filed a grievance regarding her move from D to B Platoon and the events...
	As a result of these events, PC Bozich was charged with Discreditable Conduct contrary to s. 2(1)(a)(xi) of the Code of Conduct contained in the Schedule to Ontario Regulation 268/10 under the Police Services Act and a Notice of Hearing dated December...
	Positions on Penalty and Submissions
	Ms. Evans and Mr. MacKenzie jointly proposed a 75 hour sanction be imposed; counsel supported this request with submissions that are detailed within Part III of this decision.
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	Tab 32 - MacDonell v. Ontario Provincial Police Decision, 2024
	PART I: OVERVIEW
	 Count 1: Deceit - Sgt. Macdonell was found not guilty.
	 Count 2: Damage to Equipment - Sgt. Macdonell was found guilty.
	 Count 3: Insubordination - Sgt. Macdonell was found guilty.
	 Count 4: Discreditable Conduct - Sgt. Macdonell was found guilty.
	I find that, although Sgt. Macdonell’s actions are perhaps dubious or self-serving in nature…
	…This does not mean that Sgt. Macdonell’s actions were above board or within approved limits. The OPP were right when this became known, to conduct a review and issue the 233-10 as a form of negative documentation…
	Part III: SUBMISSIONS, ANALYSIS AND FINDINGS
	Defence Oral Submissions
	The following are an overview and are not intended to incapsulate all submissions.
	Prosecution Authorities:
	1. Christopher Farkas and Ontario Provincial Police, 2017 CanLII 53954 (ON CPC)
	This matter speaks to deceit under circumstances that are not similar to the facts alleged against Sgt. Macdonell. At paragraph 12 OCPC indicated the hearing officer correctly asked themselves the following in respect of the test for deceit:
	I) Did the appellant make or sign a false statement in a record?
	ii) If he made a false statement, did he do so knowingly?
	iii) If he knowingly made a false statement, did he do it with intent to deceive?
	At paragraph 29 the OCPC wrote:
	Barring an outright admission, an intent to mislead can only be inferred from all of the circumstances of a particular case. Finding a motive or a potential benefit for signing a false statement is such a circumstance that can be considered, as the He...
	The cited passages assist in identifying the test for deceit and the fact that a tribunal can infer, based on facts and circumstances of a particular case.
	2. Constable Robert Precious and the Hamilton Police Service, 2002 CanLII 63881 (ON
	CP/C).
	At paragraph 58 the OCPC wrote:
	In order to establish a charge of deceit it is necessary to show that an officer “willfully or negligently makes a false, misleading or inaccurate statement pertaining to official duties”. As was noted in McCoy and Fort Francis Police Services (1969),...
	Further, an inaccurate statement by itself, in the absence of proof of willfulness or intent will not support a conviction. As we said in Burgess and St. Thomas Police Service (1989), 2 O.P.R. 822 (O.P.C.) at page 828: The above-noted statements which...
	I note similar standards regarding deceit are stated as those found in Farkas. I further note an inaccurate statement alone cannot, on its own, constitute deceit.
	I further noted that OCPC indicated the following test for insubordination:
	1. Did Constable Precious receive an order?
	2. If so, was that order lawful?
	3. Did Constable Precious disobey, neglect or omit to carry out that order?
	4. If so, did Constable Precious have a lawful excuse for doing so?
	2. Girard v. Delaney (1995), Board of Inquiry, P/C014/94.
	Girard and Delaney identified the test for discreditable conduct that remains relevant and applicable as follows:
	3. Nicholas Macdonell and Ontario Provincial Police, 2017 CanLII 37620 (ON CP/C). (see Below for further analysis)
	This case was cited by the Prosecution and by Defence counsel in oral submissions regarding the issue of disguised discipline. The OCPC wrote:
	29. The ancillary relief requested by the appellant includes that we should make an order compensating him for any lost wages, specialty pay and loss of overtime suffered as a result of the “illegal disciplinary action” taken by the respondent. In our...
	On plain reading, as a layperson, it seems the OCPC is stating this tribunal has the authority to make determinations with respect to disguised discipline. Indeed paragraph 30 it seems requisite that similar matter ought to be addressed at this tribun...
	5. Re Pitts and Director of Family Benefits Branch of the Ministry of Community & Social
	Services, 1985 CanLII 2053 (ON SC).
	The Court wrote the following regarding credibility and reliability:
	In determining the credit to be given to the evidence of a witness, you should use your good commonsense and your knowledge of human nature. You might, in assessing credibility, consider the following:
	The appearance and demeanour of the witness, and the manner in which he testified. Did the witness appear and conduct himself as an honest and trustworthy person? It may be that he is nervous or confused in circumstances in which he finds himself in t...
	The extent of his opportunity to observe the matter about which he testified. What opportunities of observation did he in fact have?
	What are his powers of perception? You know that some people are very observant while others are not very observant.
	Has the witness any interest in the outcome of the litigation? We all know that humanity is prone to help itself, and the fact that a witness is interested in the results of the litigation, either as a plaintiff or defendant, may, and often does, quit...
	Was the testimony of the witness contradicted by the evidence of another witness, or witnesses whom you considered more worthy?
	Does the fact that the witness has previously given a statement that is inconsistent with part of his testimony at trial affect the reliability of his evidence?
	After weighing these matters and any other matters that you believe are relevant, you will decide the credibility or truthfulness of the witness and the weight to be given to the evidence of that witness.
	I am aware through experience and training that some aspects of the above excerpts must be applied with caution in complete context and not in isolation. For example, the appearance and demeanor of a witness, in isolation, is subjective and should be ...
	6. Sergeant Norman Booth and the Metropolitan Toronto Police Force, 1983 CanLII 3149
	(ON CPC).
	This was a matter involving insubordination where the OCPC used the dictionary definition of insubordination as follows:
	The dictionary definition of insubordination was proffered as contained in Websters
	And Oxford, meaning to be disobedient or rebellious.
	The Commission went on to clarify their position on insubordination as follows:
	While we are persuaded that the use of profanity alone doesn't necessarily constitute insubordination, we are satisfied that Sergeant Booth's manner of speaking to Staff Sergeant Wilson after the telephone call from Staff Sergeant Axford was insolent ...
	7. Tapp v. Ontario Provincial Police, 2018 OCPC16.
	In this decision OCPC specified that insubordination connotes an element of disrespect and an officer cannot be insulated from insubordination because an incident occurred off duty. The Commissioner further indicated it was reasonable for the hearing ...
	Defence Authorities:
	1. Biring v. Peel Regional Police Service, 2021 OCPC2.
	In this matter, OCPC confirmed the O’Halloran test for credibility. I am aware through experience and training the O'Halloran test originates in 17F Faryna and Chorny as follows:
	This is a matter involving production (disclosure), the admission of new evidence, and disguised discipline. I do not find this case particularly assistive regarding the misconduct allegations against Sgt. Macdonell. I will address the issue of disgui...
	3. Constable Groat and the Quinte West Police Service, 2001 CanLII 56732 (ON CP/C)
	The underlying misconduct in Groat is not analogous to that of Sgt. Macdonell although there is some indication that Officer Groat’s behaviour was motivated in protest of management decisions. At paragraph 54 OCPC wrote:
	In the circumstances it would have been preferable if the question of Constable Groat’s errors in the handling of a single traffic ticket had been dealt with by way of counselling, performance appraisal or unsatisfactory work performance. To our minds...
	Paragraph 56:
	…We agree that while the circumstances leading to this charge are questionable, it was within the scope of reason for the Hearing Officer to conclude that it did not fall within the exceptional category of the “clearest of cases” so as to require that...
	Sgt. Macdonell, through counsel, has raised the issue of abuse of process and submitted many of the issues alleged should or could have been addressed through performance management rather than discipline. I do not agree that Sgt. Macdonell’s circumst...
	Sgt. Macdonell was and remains a supervisor in a leadership role, unlike Groat who was relatively new to the Quinte West Police at the time of his misconduct. Some of his behaviours ran contrary to his leadership responsibilities, i.e. being out of un...
	I find, although some matters may have been addressed through performance management, given all of the circumstances, discipline was certainly within the scope of available and appropriate options.
	4. Macdonell and the OPP, 2017 CanLII 37620 (ON CP/C) (see also above)
	This is the OCPC decision surrounding events in 2011- 2014, following which the OPP was directed as follows:
	Pursuant to section 78(1) of the PSA the Commission directs the Commissioner of the O.P.P. to hold a hearing into the alleged misconduct of the appellant and the propriety of the transfers of the appellant from the position held in June 2014 prior to ...
	In the 18F hearing that followed the Hearing Officer found:
	Based on all the facts presented to me, in consideration of the cases provided, the objective test and review of the information and evidence presented during the Hearing, I find that the requirement for a conviction of Discreditable Conduct has not b...
	In the matter pertaining to the propriety of the transfer(s) of Sgt. Macdonell from his position in PWEU to his transfers to frontline, as it relates to the findings of the review and the Commissioner’s Committee meeting, the essential character of th...
	The OPP initially addressed the overtime claims through performance management (Form 233/10) and, as the hearing officer found, invoked discipline through transferring Sgt. Macdonell. It should also be noted that, although Sgt. Macdonell was found not...
	I find that, although Sgt. Macdonell’s actions are perhaps dubious or self-serving in nature… This does not mean that Sgt. Macdonell’s actions were above board or within approved limits. The OPP were right when this became known, to conduct a review a...
	While it is not disputed Sgt. Macdonell’s behaviour did not constitute misconduct and the OPP engaged in what has been deemed disguised and therefore improper discipline, Sgt. Macdonell’s behaviour, i.e. his questionable overtime claims, that were dub...
	OCPC also wrote:
	We would be remiss in our consideration of this matter if we did not stress that this type of “appeal” should not come to the Commission. Disciplinary matters should come to the Commission in the usual course, after a first instance hearing, as stipul...
	It seems the OCPC was indicating that, in the first instance, the disciplinary allegations should be addressed by this tribunal. In addition, the Commission ordered that a tribunal should address the issue of disguised discipline in the first instance.
	5.  Mahoney-Bruer v. Ontario Provincial Police, 2018 OCPC13
	This decision restated the three-part test for deceit:
	1) Did the officer make or sign a false statement in a record? 2) Was the false statement made knowingly? And 3) Did the officer make the false statement with intent to deceive?
	The underlying facts and behaviours in Mahoney-Bruer are not comparable to those involving Sgt. Macdonell.
	6. Milton v. Toronto Police Service, 2004 OCPC2
	Milton was focused on the issue of whether an officer entering into a peace bond in resolution of criminal charges, while denying the allegations, can constitute discreditable conduct. This not particularly analogous to the matter of Sgt. Macdonell. T...
	The Commission wrote:
	The measure to determine whether conduct has been discreditable is the extent of the potential damage to the reputation and image of the Service should the action become public knowledge.
	Can it therefore be said that the actions of the Appellant viewed “in advance and in the eyes of a reasonable person” would be seen as discreditable should it become public knowledge? We are not persuaded that this is the case.
	7. Mulligan v. Ontario Provincial Police, 2014 OCPC3
	In Mulligan the officer was transferred in what was deemed to be a disciplinary action. The officer was re-assigned to completely unrelated duties (having been a helicopter pilot) to a detachment. The transfer resulted in a loss of pay.
	Sgt. Macdonell was not transferred to a different location with substantially different duties, although he was apparently moved within the detachment from a platoon supervisory position to administrative duties.
	In Mulligan there was an incident with the colour of flight suit he was wearing and an email he had sent that resulted in disciplinary inquiries. Before the outcomes of the discipline were resolved he was transferred as described. Sgt. Macdonell’s tra...
	The removal from platoon supervision responsibilities, northern deployments, and paid duties were not strictly disciplinary and were the by-product of work performance and ongoing disciplinary inquiries that, although displeasing to Sgt. Macdonell, di...
	The notion of this being disguised discipline, was raised by Sgt. Macdonell but was not supported or explored through specific evidence being called.
	8. Sakalo v. Ontario Provincial Police 2022 OCPC03 - Upon thorough review I did not find a particular area of this decision significantly instructive.
	9. Tapp v. Ontario Provincial Police, 2018 OCPC16 - See above for analysis.
	I) Did the Sgt. Macdonell make or sign a false statement in a record?
	ii) If he made a false statement, did he do so knowingly?
	iii) If he knowingly made a false statement, did he do it with intent to deceive?
	Sgt. Macdonell was certainly less than open and forthcoming with S/Sgt. Prud’homme. The specific allegation of deceit is based upon Sgt. McDonell shaking his head as described. Given the context of the conversation and his ongoing disinterest in commu...
	The evidence fell short of clear and convincing. Accordingly, I find Sgt. Macdonell not guilty of deceit.
	In the Tapp decision the Commission wrote:
	20F Insubordination by “word, act or demeanor” connotes an element of disrespect. In our view, the Hearing Officer’s conclusion was reasonable based on the record. We see no reason why insubordination, under section 2(1)(b)(i) should be limited to on-...
	This count alleges insubordination i.e. disobedient and or disrespectful behaviour by Sgt. Macdonell toward S/ Sgt. Prud’homme. This includes:
	 emails stating S/Sgt. Prud’homme lacked empathy and needed to develop a capacity to understand,
	 emails depicting that S/Sgt. Prud’homme favoured certain officers over others,
	 leaving a handwritten note (exhibit 21) in a place others could see, that was then affixed to the S/Sgt.’s door, airing an objection about a decision the S/Sgt. Made,
	 flatly refusing a direction to remove a non-issued baseball hat while in uniform.
	 Copying uninvolved and/or uninterested employees unnecessarily with emails complaining to and about the S/Sgt.
	 continuing to wear or display non-issued hats around the detachment despite being told not to, including a hat 21F embroidered with a phrase “Serving and Protecting” etc.
	Sgt. Macdonell seemed to determine very shortly after her arrival, that S/Sgt. Prud’homme and he were not going to be able to communicate. His behaviours and actions toward S/Sgt. Prud’homme were sustained and unrelenting over several months. Individu...
	If I place myself in the view of the reasonable person in our community fully appraised of all the facts, I find they would be appalled and dismayed by the behaviour of Sgt. Macdonell toward any other employee let alone a superior ranking officer, S/S...
	The evidence was clear, convincing, reliable, cogent, and weighty that Sgt. Macdonell was insubordinate as described.
	Count 4: Discreditable Conduct
	I will address the first bullet regarding the notes of P/C Auger with respect to this count. The second bullet regarding the email might have been better placed in the previous count of insubordination.
	The evidence clearly established that in April 2020, S/Sgt. Prud’homme was reviewing the notes of P/C Auger in relation to an incident she thought he had attended. S/Sgt. Prud’homme was acting completely within her rights as a Detachment Commander. Po...
	S/Sgt. Prud’homme later spoke with P/C Auger over concerns about something he had written in his notes. P/C Auger expressed concerns to Sgt. Macdonell about the notes being reviewed. Sgt. Macdonell directed P/C Auger to store his notebook in a manner ...
	Sgt. Macdonell expressed he felt there was impropriety on the part of S/Sgt. Prud’homme. There was not. Sgt. Macdonell chose an extreme response without taking any interim steps, consultations or conversations to resolve the issue. He took it upon him...
	Conclusion
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	PART IV: DECISION
	For reasons outlined in detail above I have found:
	Count 1: Deceit
	Sgt. Macdonell has been found not guilty.
	Count 2: Damage to Equipment
	Sgt. Macdonell has been found guilty.
	Count 3: Insubordination
	Sgt. Macdonell has been found guilty.
	Count 4: Discreditable Conduct
	Sgt. Macdonell has been found guilty.

	Tab 33 - Macdonell v. Ontario Provincial Police Disposition, 2024
	ONTARIO PROVINCIAL POLICE DISCIPLINE HEARING IN THE MATTER OF ONTARIO REGULATION 268/10
	AND IN THE MATTER OF
	PART I: OVERVIEW
	Part III: SUBMISSIONS, ANALYSIS AND FINDINGS
	The following are considered to provide an overview and do not necessarily represent all submissions made by the parties.
	Prosecution Oral Submissions
	 Mr. Iafrate recapped the misconduct and described the behaviours of Sgt. Macdonell as continued, persistent, and deliberate.
	 Referenced the penalty factors outlined by 1F Ceyssens
	 Public Interest is an aggravating factor. The OPP is a paramilitary organization with a rank structure that must be respected. The public confidence would be undermined in view of the disrespectful behaviour associated with Sgt. Macdonell’s misconduct.
	 Recognition of the seriousness of the misconduct is neutral as Sgt. Macdonell has not shown any contrition and has offered implausible explanations for his behaviour.
	 The seriousness of the misconduct is aggravating for reasons this tribunal outlined in the underlying decision. The prosecutor referenced excerpts from the underlying decision describing the behaviours associated to damaging equipment, insubordinati...
	 Sgt. Macdonell’s behaviour was deliberate and intentional which persisted over several months and was toxic to the workplace. The seriousness of the misconduct alone, warranted a demotion.
	 Public interest was significantly aggravating. The OPP remains a paramilitary organization with a rank structure. Officers are to be held to a higher standard of behaviour and the public trust is undermined when officers behave disrespectfully towar...
	 Defence counsel called no specific evidence with respect to disability, and this should be considered neutral.
	 With respect to employment history, the prosecutor described it as a mixed bag with some good and some bad, and overall should be considered neutral.
	 Sgt. Macdonell has the ability to rehabilitate hence why dismissal was not being sought.
	 A demotion will have a financial impact on the officer which is mitigating.
	 There is a need for both specific and general deterrence. OPP remains a paramilitary organization whose function depends on members’ acceptance of function and respect for superior officers. Sgt. Macdonell’s behaviour challenged those foundations.
	 The nature and seriousness of the misconduct would cause damage to the reputation of the OPP in the minds of the community and other police services should it become known. Damage to the reputation of the OPP is especially aggravating.
	 The need for consistency is important. The prosecutor submitted cases in support of the proposed disposition.
	Prosecution 2F Citations/3F Written Submissions
	Aguiar v. Toronto Police Service, 2010 ONCPC 5
	This was a 2008 matter involving a constable being found guilty of discreditable conduct and insubordination. The officer was demoted for one year. The underlying behaviour was related to notetaking deficiencies and the officer improperly claiming he ...
	Bernardon v. Windsor Police Service, 2017 CanLII 37593 (ONCPC)
	This was a matter of an officer being found guilty of discreditable conduct for his behaviour while at a hospital, including removing parts of his uniform and walking around in a T-shirt, and leaving the area when his presence was required or expected...
	Again, this was a seemingly isolated, and in my view, less serious incident by a constable (not a sergeant) resulting in a 9-month demotion. There was additional medical evidence allowed in Bernardon not available in the matter before this tribunal.
	OPP and Provincial Constable Connor
	This was a singular incident or transaction between an officer and his supervisor where the officer became angry and swore at his superior. The officer had prior incidents of discipline. The officer was assessed 24 hours. I do not find this case of pa...
	Correa v. Toronto Police Service, 2009 ONCPC 1
	I did not find this case specifically analogous. I note that a constable received a 56-hour disposition for one count of insubordination. The underlying facts are dissimilar.
	OPP and Provincial Constable Gallant (10 Jan 2017)
	This was a matter where the officer made inappropriate comments in an occurrence report then failed to edit the comments when directed. The underlying facts are not particularly comparable. The officer was a constable and received 24-hours for one cou...
	I do note some of the sentiments of the Hearing Officer under Seriousness of Misconduct can be applied in the matter before me.
	undermined his own professional image.”
	Both the prosecution and defence counsel in Gallant raised the issue of systemic failure and organizational/institutional context.
	In the matter of Sgt. Macdonell, manner concerns and related submissions were made by defence counsel and Sgt. Macdonell himself, in relation to the unresolved past finding of disguised discipline. I will address this in further detail elsewhere.
	The Hearing Officer in Gallant found that a Detective Sergeant who was the subject of P/C Gallant’s criticism was improperly adversely affected by the OPP’s sluggish response to the editing or deletion of the report containing criticism. Weighty mitig...
	The distinction between P/C Gallant’s matter and that of Sgt. Macdonnell is that the systemic failure of the OPP in Gallant was related to the issue being considered, and not for an unresolved and unrelated matter.
	OPP and Provincial Constable Jones (5 Jul 2005)
	This was a matter where an officer swore at and used vulgar language toward a supervisor over an approximate two-day period. Following a guilty plea the officer received a disposition of 24 hours. P/C Jones’ disposition was based on a variety of facto...
	Martin v. Windsor Police Service, 2009 ONCPC 10
	This was an appeal on disposition following the officer being found guilty of one count of neglect of duty and one count of deceit. The officer was dismissed by the Hearing Officer.
	The underlying facts involved the officer claiming an inability to work due to physical limitations. The service hired private investigators to follow the officer. The officer was observed conducting a number of physical activities which seemed contra...
	McClory and Hamilton-Wentworth Regional Police Service, 1998 CanLII
	27135 (ON CPC)
	This was an appeal from convictions on two counts of discreditable conduct and one count of
	insubordination. The officer’s supervisor was making inquiries regarding concerns raised about the officer’s interaction with a citizen involved in a call for service. The officer refused to provide his notebook to a supervisor, as well as having used...
	Following the appeal a new hearing was ordered as the Hearing Officer had sought legal advice from counsel found not to be independent. There is no information before me as to the ultimate outcome therefore the assistive value of this submission is li...
	OPP and Sergeant Mulligan (10 Mar 2017)
	The officer, a sergeant, was demoted for a period of one year. The finding and disposition were upheld on appeal. The letter attracted attention from the public, the media, and politicians, and sparked negative commentary about the OPP.
	On pages 5 and 6 the Hearing Officer wrote:
	The sentiments expressed above can be applied to the matter of Sgt. Macdonell. He personally and through counsel suggested his noble intentions with respect to some of his misconduct. Sgt. Macdonell suggested that he did the right things for the right...
	I further note that Sgt. Mulligan’s employment history appeared to indicate generally higher performance levels than those associated to Sgt. Macdonell. Demotion is reasonably within the range of dispositions available.
	Prosecution Documentary Submissions
	This included evaluations of Sgt. Macdonell’s performance and his career profile. See below under “Employment History” for analysis.
	Defence Oral Submissions
	 Defence counsel reviewed Sgt. Macdonell’s employment tenure with the OPP and indicated there were no previous disciplinary incidents.
	 Provided documents to support their position.
	 Questioned the OPP decision to bring the matter before a tribunal and suggested the misconduct was at the lower end of the scale of seriousness.
	 Suggested that had the OPP adhered to their own policy of performance management with a stable management structure, the matter would not have been pursued in a disciplinary setting.
	 Presented a “stick” analogy and that if an OPP officer does not comport with expectations the OPP will, metaphorically, hit them with the stick.
	 Considering the “stick” approach, a demotion would be inappropriate given the pronouncements made by the OPP Commissioner regarding mental health and a healthy workplace, and in consideration of the facts of this case.
	 Referred to the 4F Sunwing case (analysis below) and the principle of delayed discipline.
	 Referred to a recent Arbitration decision (analysis below) against the OPP, which chronicles the background regarding the disguised discipline matter. There are grievances that remain outstanding/unresolved.
	 There was no involvement of the public in this matter and that should be considered a significant fact when considering penalty.
	 Questioned the reference to a toxic workplace in the underlying decision as only three of the many employees at the Ottawa detachment testified. This brings into question whether the conduct of Sgt. Macdonell resulted in a toxic workplace.
	 Corrective dispositions should prevail when possible. Sgt. Macdonell’s disguised discipline matter, while unresolved, was at the final stages of him trying to vindicate himself.
	 That matter had been stretched out for a very long time due to disclosure issues and this was the context under which the current allegations occurred.
	 Sgt. Macdonell’s mental health was of such a concern to OPP management that they engaged JOPIS (Justice Officials Protection and Investigations Section of the OPP). Sgt. Macdonell’s mental health was adversely affected by the ongoing disguised disci...
	 An evaluation completed by Sgt. Nicols (sic - believed to be Sgt. Nicholas) showed there were positive comments with respect to Sgt. Macdonell’s teamwork. Defence counsel suggested the possibility of a personality conflict with S/Sgt. Prud’homme.
	 Focusing strictly on emails and the relationship between Sgt. Nicholas and S/Sgt. Prud’homme negates the context/reality faced by Sgt. Macdonell.
	 The OPP behaviour toward Sgt. Macdonell was abusive and the course of action taken by the OPP has perpetuated the abuse.
	 There was no evidence outside of the conflict between Sgt. Macdonell and S/Sgt. Prud’homme that Sgt. Macdonell was not performing his duties.
	 The case law presented identified a range of dispositions, but the context is completely different.
	 Defence counsel pointed out the differences in behaviour in case submissions including Rome, Grady, Christie, Mulligan, Fitzpatrick, Gordenier, Schmidt, (analysis elsewhere)
	 The penalty being sought by the prosecution is beyond proportion of the conduct of Sgt. Macdonell.
	 Suggested, what would the public think knowing that the OPP was found to have used disguised discipline? Defence counsel suggested an informed member of the public would pause to consider appropriate measure.
	 The public would be aware that Sgt. Macdonell had been denied promotional opportunities.
	 The finding of the OPP using disguised discipline was immeasurable and incalculable. This did not mean that the conduct of Sgt. Macdonell was negated but it should be considered a significant factor in determining penalty.
	 There was no evidence that, when interacting with the public, Sgt. Macdonell is anything but professional, citing a positive email from D/Commissioner Harkins regarding a positive interaction with the public.
	 Cited recent examples of Sgt. Macdonell dealing with serious occurrences demonstrating he continues to show up and do his job.
	 In Mulligan, the demotion resulted from a more serious charge.
	 Demotion was inappropriate in this matter and 40-60 hours was within the range for similar behaviour. This was submitted, notwithstanding prior submissions that a reprimand and treatment was appropriate when context is considered.
	 Cited the Arbitrator’s (Goodfellow) report (analysis elsewhere) indicating the OPP has not redressed the matter of disguised discipline, the OPP refused to accept responsibility for and resolve the matter of disguised discipline.
	 A reasonable member of the public would be fully aware of the weight that disguised discipline placed on Sgt. Macdonell, who was improperly removed from a position that he excelled in, and then was placed in limbo at the Ottawa detachment.
	 Suggested a disposition could work toward remedying the disguised discipline issue and unburden Sgt. Macdonell.
	 Suggested that an expression of remorse from Sgt. Macdonell would be unreasonable because of the mistreatment he had suffered by his employer.
	 Suggested the damage to the reputation of the OPP related to Sgt. Macdonell’s misconduct paled in comparison to the OPP not resolving the disguised discipline issue.
	 The public would be aware of Sgt. Macdonell’s one-time upward career trajectory that was cut off by the OPP. This was deserving of a disposition including a reprimand, counselling, training, and treatment.
	Prosecution Reply
	 There was discussion, on the record, between counsel regarding the timeline and perceived delays with these proceedings.
	 Most recent delays were attributable to defence counsel.
	 There was no evidence the prosecution was trying to delay proceedings.
	 The Arbitration decision was not relevant. There was no context for the decision. Sgt. Macdonell is in litigation with the OPP and the disguised discipline is a separate issue from the current misconduct hearing.
	 No medical evidence was called with respect to any diagnosis of Sgt. Macdonell.
	 The behaviour and other mitigating factors in Grady, Gordenier, and Siriska were quite distinct from the matters involving Sgt. Macdonell.
	Sgt. Macdonell’s Oral Submissions
	Sgt. Macdonell was permitted to make submissions and express his concerns, for an extended period of time. Portions of his submissions, emotional at times, were not directly related to the current allegations against him. I was mindful of the possible...
	 Sgt. Macdonell explained his past experience with the OPP and that he had not been treated fairly. The context referenced was that of the unresolved disguised discipline decision.
	 OPP leadership has not always behaved in a manner consistent with values and the OPP had a dark side.
	 He has consistently promoted the values of the OPP when interacting with the public.
	 The events that led to the current misconduct allegation were unique.
	 He had never publicly dishonored the OPP. He defended himself in the workplace when he felt he was not being treated properly i.e. within the guidelines of OPP leadership principles.
	 What brought us before this tribunal was a rolling snowball of improper and unfair treatment that created a perfect storm in 2020.
	 He “stood here today” for standing up for what was right.
	 He cannot escape or compartmentalize the disguised discipline matter.
	 He never went off work because he had integrity.
	 He knew what he did was right for the right reasons regardless of any punishment and no one could take that away form him.
	 Referred to his experience with S/Sgt. Prud’homme as him being a personal project of the S/Sgt. because she was seeking promotion. The current disciplinary scenario was disguised discipline, and no evidence was presented that he was not performing w...
	 He recounted his experience with the disguised discipline scenario and the shortcomings of involved leaders regarding how he was treated, was transferred multiple times, and was demoted from Detective Sergeant to Sergeant. (Note- these are the same ...
	 He had reported to more supervisors than others had experienced.
	 S/Sgt. Prud’homme was a “her way or the highway” leader and she did not discuss decisions or seek opinions of others.
	 No matter what the sentencing is, he will hold his head high because he did the right thing for the right reasons.
	 He had not had a true and honest evaluation since 2009.
	 He has been trying to resolve the disguised discipline matter since 2011 but his pleading fell on deaf ears.
	 The disguised discipline situation adversely affected his career and his health.
	 The evidence heard (in this tribunal) was not representative of what was happening at the detachment.
	 He had been diagnosed with an illness resulting from administrative betrayal of the employer.
	 He could not trust managers and, for promotion, managers were required to hold people accountable.
	 He had never stopped being a productive member of the OPP. He was one of the highest producers in East Region. He took pride in his work.
	 Spoke of the financial impact of having his specialty pay (4%) revoked and the impact on his pension. The OPP and the OPP Association did not act in good faith.
	 Discussed the financial strain it has placed on him and his family.
	 Demoting him again would be like rubbing salt in his wounds.
	 P/C Auger was a victim as well and everything he (Sgt. Macdonell) did in support of P/C Auger was ethical and he (Sgt. Macdonell) did nothing wrong. He will not apologize for something he did that was ethically right.
	 With respect to specific and general deterrence, there was a fine line between deterrence for inappropriate behaviour vs. doing the right thing for the right reasons.
	 He did not want to discourage others from coming forward with workplace issues.
	 The draconian leadership in the OPP cannot be condoned anymore.
	 There is very little leadership training for OPP supervisors.
	 The history of the involvement of Human Resources was not explored.
	 Submitted the context of the Covid 19 pandemic and its affect on him professionally and personally and his perceived deficiency on the part of the OPP in response to the pandemic.
	 He was not insubordinate for speaking up and doing the right thing for the right reasons.
	 Acknowledged that he was completely frustrated and at his wits’ end with S/Sgt. Prud’homme.
	 He got along with every other manager and had all forty-three employees at Ottawa Detachment been interviewed it would be contrary to the employer’s perspective.
	 He had worked for female and French speaking supervisors before and never had a problem.
	 Described his perception of Professional Standards investigative shortcomings and interviews they did not conduct.
	 Regarding damage to the reputation of the OPP, he agreed the public has access to tribunal decisions, but he never made any of this public. He did not believe his behaviour would look bad in the public.
	 What he did was an act of integrity, and it would look bad if the public saw it as - speaking up against issues in the workplace will be punished.
	 He described an OPP dichotomy of the OPP saying they support employees with mental health, but it was not his experience. If the OPP cared, we would not be in the tribunal.
	 The OPP was responsible for the systemic failure of the unresolved disguised discipline matter and the way he had been managed since 2010.
	 Questioned whether or not refurbished spotlights were actually available as had been heard in evidence.
	 All of the incidents before this tribunal occurred over five months as did the many complaints against him in the same period.
	 Expressed concerns of having a McNeil report on file and its effect on future court proceedings.
	 Raised concerns that this prosecution was delayed by the OPP.
	 A group of officers at the Ottawa detachment asked to have him back in a supervisory role.
	 Was thankful for the opportunity to speak and suggested he was respectful of the rank structure in the OPP, and he will continue to conduct himself professionally.
	Defence Citations/Authorities
	OPP and Provincial Constable Bozich, September 25, 2017
	This was a single count of discreditable conduct resolved by a guilty plea. The officer was a constable whereas Sgt. Macdonell holds a rank. The officer was required to forfeit 75 hours. The underlying facts and behaviours are disanalogous to the curr...
	Legal Aspects of Policing, Paul Ceyssens, (Earlscourt Legal Press), Inc., 2005)
	Defence submitted excerpts from Legal Aspects of Policing which I have reviewed and am familiar with through experience and training.
	I take note of and am guided by the following principles from the text:
	The first principle is that the disposition should fully accord with the purposes or the police discipline process, which are as follows: the employer’s interest in maintaining discipline in the police workplace; the rights of a respondent police offi...
	The second principle which flows from the move towards a more remedial philosophy, as noted above - dictates that a corrective disposition should take precedence over a punitive disposition, where possible.
	The third principle is the presumption of the least onerous disposition, which the presumption would be displaced if the public interest or other specified consideration should prevail.
	The fourth principle is proportionality requiring that the tribunal consider all applicable mitigating and aggravating considerations, and then weigh those applicable factors appropriately. A detailed discussion of proportionality follows.
	The fifth principle is that the law holds police officers  conduct to a higher standard compared to other employees. Court and tribunal decisions have consistently embraced the concept that police officers should be held to a higher standard or behavi...
	OPP and Provincial Constable Christie, March 21, 2024
	This was a matter where the officer pled guilty to one count of discreditable conduct and was found not guilty on a second count of misconduct. The officer was a constable at the time. The underlying factors are not sufficiently analogous for me to co...
	OPP and Provincial Constable Fitzpatrick, April 2023
	This was an instance where the officer lost his composure when interacting with a difficult member of the public, an isolated/singular incident. The officer, a constable at the time, failed to advise the subject of their rights, and used considerable ...
	Defence counsel suggested the behaviours were more serious than those of Sgt. Macdonell. I understand why defence counsel took this position. Because of the contextual circumstances and divergence described, it is challenging to reasonably compare the...
	OPP and Provincial Constable Milligan, January 2023
	This was a matter where a constable shared images and/or evidence with a person with whom he had a romantic relationship. The officer pled guilty to discreditable conduct. Following a joint submission on disposition, the officer was to forfeit 90 hours.
	I did not find this case to be of significant assistance.
	Arbitration Decision, OPP and OPPA (on behalf of Sgt. Macdonell).
	This arbitration decision relates to the unresolved disguised discipline issue and subsequent transfers of Sgt. Macdonell addressed in the underlying decision of this tribunal and elsewhere in this disposition.
	The arbitration decision serves to provide the context for the circumstances Sgt. Macdonell continued to find himself in when independent misconduct, related to the misconduct currently under consideration, occurred. The ongoing yet, to my knowledge, ...
	The context will be addressed elsewhere in this decision. It is unrelated to the behaviours leading to the current misconduct specifically. None of the managers or supervisors involved in the disguised discipline matter are involved in the current mis...
	Document #: 2010-004, Uniform Selection Document.
	Defence counsel highlighted:
	Candidates with a record of formal discipline on file within the past two (2) years
	from date of penalty completion will not be recommended for shortlist.
	I recognize this standard operating procedure or policy has and may continue to affect Sgt. Macdonell.
	OPP and Provincial Constable Siriska, 2021
	This was a matter involving a constable who was discourteous to the level of being discreditable toward a motorist during a traffic stop. This was an isolated incident involving an officer whose performance was exceptional and commitment to traffic sa...
	OPP and Provincial Constable Reading, 2020
	This was a matter where the officer, off duty, attended a public event in an intoxicated state and touched another person, repeatedly, in a sexual manner. The officer was assessed hours following a guilty plea and joint submissions on penalty.
	This matter is disanalogous to the misconduct of current matter involving Sgt. Macdonell who held rank at the time and whose varied and multiple acts occurring over a period of time were distinct from those of P/C Reading.
	OPP and Sgt. Rome, 2018
	This was a case where a sergeant made inappropriate and offensive comments and displayed other behaviours that were discreditable. Following a guilty plea and joint submission on penalty, the officer was assessed hours.
	As the Rome matter was resolved through plea of guilty and joint submissions, I am cautious to assess considerable weight to the outcome as I consider Sgt. Macdonell’s disposition. I know through training and experience that when matters are resolved,...
	When the penalty position was proposed to me, it seemed inadequate considering the seriousness of misconduct as articulated in the Agreed Statement of Facts. Mr. Girvin requested I accede to the joint position. The case of R. v Anthony-Cook, 2016 SCC ...
	Hence, the importance of trial judges exhibiting restraint, rejecting joint submissions only where the proposed sentence would be viewed by reasonable and informed persons as a breakdown in the proper functioning of the justice system. A lower thresho...
	I further note at page 10, the hearing officer wrote:
	The seriousness of this misconduct could warrant a sanction greater than the 40 hours proposed. This seriousness is compounded when other aggravating factors such as Public Interest, Damage to the Reputation of the OPP and Deterrence are also taken in...
	This caveat is indicative of the need for a cautious approach when considering jurisprudence of matters resolved by guilty plea and a joint submission on disposition.
	Schmidt v. Ontario Provincial Police, 2011 ONCPC 11
	This was an appeal of a hearing officer’s disposition on a discreditable conduct matter. The Ontario Civilian Police Commission (OCPC) found gaps and/or oversights in the hearing officer’s decision and reduced the disposition of 40 hours to 20 hours.
	The underlying facts included the officer being involved in a motor vehicle collision, on duty, in a police cruiser, with a fire truck where the officer was the “at fault” driver. The officer failed to report the collision or make notes etc. I do not ...
	Sunwing Airlines Inc. v. Canadian Union of Public Employees Local 4055 (Carrasqueiras Grievance) Canada Labour Arbitration Decisions
	This was a labour relations matter addressing delayed discipline by the employer. Defence counsel submitted the current disciplinary matter faced by Sgt. Macdonell was delayed, at least in part, by the OPP’s unwillingness to resolve the disguised disc...
	Paragraph 21, Sunwing (excerpt)
	the grievor's employment was terminated by letter dated February 9, 2018. Her
	last day of active duty was in April of 2016 and the parties have been engaged in investigations, meetings, grievances, and arbitrations about the grievor's employment since her last day of active duty. The termination letter identified that the griev...
	Paragraph 20, Sunwing (excerpt)
	…the obligation for an Employer to act in a timely way does apply to the imposition of discipline as outlined in the decisions provided to the Union. Where an Employer fails to discipline in a timely way, the discipline will be found to be invalid, re...
	While the termination of the grievor's employment appears to be imposed after a significant delay from the events in March of 2016, I do not find that the Employer has engaged in undue delay in the imposition of discipline because the Employer, Union ...
	I accept as outlined in Sunwing and suggested by defence counsel that undue delay in disciplining an employee, including in police misconduct matters, is problematic and is certainly sub-optimal. Following a review of the Sunwing decision, I struggle ...
	No evidence or information was presented by either party upon which I could conclude that any delays in the current matter were undue or somehow adversely affected procedural fairness, natural justice, or were otherwise unreasonable or inexplicable de...
	Further Analysis/Considerations
	…This does not mean that Sgt. Macdonell’s actions were above board or within approved limits. The OPP were right when this became known, to conduct a review and issue the 233-10 as a form of negative documentation…
	Sgt. Macdonell has made it quite clear that a number of issues between him and the OPP related to the disguised discipline matter remain unresolved. It is unknown why this is the case, but these are matters unrelated to and not under the authority of ...
	As I identified above, the OPP response to Sgt. Macdonell’s improper use of “overtime not claimed” by transferring was ultimately deemed to be disguised discipline. Sgt. Macdonell was removed from his position and no longer received specialty pay of 4...
	Any resolution of matters related to the disguised discipline are not within the authority or purview of this (current) disciplinary tribunal. I also observe that in the many submissions and references to the OPP’s use of disguised discipline, Sgt. Ma...
	For historical context, during my career with the OPP since 1991 the issues of “administrative” or “Commissioner’s prerogative” transfers has evolved considerably. Commissioner’s prerogative transfers are still available to senior leadership, so far a...
	I appreciate and accept that Sgt. Macdonell continues to have strong feelings and emotions about the way the OPP used disguised discipline. I do not know all of the reasons, in detail, as to why the matter remains unresolved and have acknowledge it do...
	The ongoing and unresolved dispute with his employer has affected Sgt. Macdonell personally and professionally. He has indicated he cannot compartmentalize disguised discipline being employed by the OPP. I do view it as a factor worthy of a degree of ...
	Notwithstanding his feeling betrayed by his employer, again, Sgt. Macdonell cannot use this as a “stick” - a notion put forth by defence counsel in a different context, against his employer in general, and his immediate supervisors/managers in particu...
	Medical Considerations
	Sgt. Macdonell has submitted he suffers from “Administrative Post Traumatic Stress Disorder” as a result of the disguised discipline scenario, his treatment by the OPP, and the fact that it remains unresolved. No medical evidence was submitted in rela...
	No evidence was presented upon which I could conclude a nexus exists between the current misconduct and the diagnosis. I cannot imagine a scenario where medical evidence could excuse the behaviour resulting in misconduct.
	His responses to perceived disharmony, for example, may have served to affect his decision making with respect to what is acceptable behaviour and may offer some understanding into his confrontational behaviour. These are assumptions as no medical evi...
	Again, although his medical diagnosis may have explained some of his behaviours, I cannot envision his diagnosis exculpating him from accountability for his misconduct. For example, I considered, for one, how a medical diagnosis could excuse a flat re...
	The Covid-19 Pandemic
	As I have written previously, during the time of Sgt. Macdonell’s misconduct, the world remained under the serious medical and social constraints and significant angst associated to the Covid-19 pandemic. Ontario and most of the world, were under a n...
	The pandemic put physical, travel, health, financial, familial, emotional, and other strains on everyone. The police were not immune to these added stresses and challenges. Police officers, much the same as all health care workers and first responders...
	Sgt. Macdonell, along with all his front-line colleagues in policing, emergency services, and health care, had to go to work and did so willingly and dutifully, despite the added dangers to themselves and their families. Many officers and their famili...
	With the added hours, elevated health risks, physical and emotional demands, and other restrictions in place, front line workers were stretched thin, and were physically and emotionally drained.
	Sgt. Macdonell expressed concerns with the manner in which the OPP and his S/Sgt failed to adequately address and mitigate the health risks present at that time. I will not be assessing his opinions nor the actions of his S/Sgt. and the OPP in this re...
	I will now address the commonly held disposition considerations. I will identify if the factor is mitigating, aggravating or neutral, and will address the weight I assign accordingly.
	Nature and Seriousness of the Misconduct.
	The misconduct for which Sgt. Macdonell has been found guilty includes:
	 He removed a spotlight and its assembly from an unmarked OPP cruiser #3-367 without authority or permission. Sgt. Macdonell then discarded the spotlight in the garbage making refurbishment impossible.
	 Insubordination in that he was disobedient and or disrespectful behaviour toward S/ Sgt. Prud’homme. This included:
	o Emails, copying other detachment employes stating S/Sgt. Prud’homme lacked empathy and needed to develop a capacity to understand,
	o Emails, copying other detachment employees depicting that S/Sgt. Prud’homme favoured certain officers over others,
	o Leaving a handwritten note in a place others could see, that was then affixed to the S/Sgt.’s door, airing an objection and criticism about a decision the S/Sgt. had made,
	o Flatly refusing a direction from the S/Sgt. to remove a non-issued baseball hat while he was on duty and in uniform.
	o Copying uninvolved and/or uninterested employees unnecessarily with emails complaining to and about the S/Sgt.
	o Continuing to wear or display non-issued hats around the detachment despite being told not to, including a hat embroidered with a phrase “Serving and Protecting despite …. disguised discipline” etc.
	 Discreditable conduct for directing a subordinate officer to improperly secure his notebook, contrary to policy, in order to keep the S/Sgt. from reviewing or accessing it.
	The misconduct took place over an approximate four- or five-month period. This, in my view, represented an inexplicable, at times bordering on bizarre, and relentless campaign of rebellious and confrontational behaviour by Sgt. Macdonell toward his S/...
	Many of the submissions and citations involved constables. Sgt. Macdonell held a rank and leadership position over officers who were junior in rank and tenure. This in my view, exacerbates the seriousness of the misconduct considerably.
	Sergeants are the first level of OPP management and hold an extremely vital role in ensuring effective supervision, mentorship, guidance, and support to those they lead. Indeed, I would argue that coach officers and sergeants are two of the most vital...
	Sergeants in the OPP can disagree with management decisions but should not express their disagreement in a manner that undermines confidence in senior leadership and possibly create an environment of distrust or diminished confidence in management in ...
	Defence counsel raised concerns over the use of the term “toxic” in the description of the impact of Sgt. Macdonell’s misconduct. To be clear, it is my understanding that a specific investigation in order to come to this conclusion under the OPP or On...
	Evidence showed that other employees were off-put and concerned about Sgt. Macdonell’s behaviour and may well have found it at least unpleasant. While not every employee from the Ottawa Detachment was interviewed or testified regarding the impact of S...
	The seriousness of the misconduct is aggravating and substantially weighty and warrants significant and meaningful consequences.
	Recognition of the Seriousness of the Misconduct
	Sgt. Macdonell recognized the seriousness of the consequences he faced. I am unconvinced and unpersuaded to find that he recognized the seriousness of his misconduct.
	Sgt. Macdonell showed little, if any, contrition for his behaviours resulting in misconduct findings with respect to his outlined interaction with S/Sgt. Prud’homme and other behaviours. He qualified and justified his removal of the spotlight and ques...
	Submissions and evidence indicated the Ottawa detachment had many detachment commanders who cycled through the detachment. Sgt. Macdonell described this as a “revolving door.” While continuity of leadership is certainly desired, the situation at the O...
	The lack of recognition of the seriousness of misconduct is aggravating and weighty.
	Public Interest
	The public must be assured that in any police discipline proceeding, along with the specific considerations outlined in Ceyssens (above), the disposition is the most appropriate and fitting given the case facts and circumstances. The public must have ...
	The public interest and public confidence have been, or would be, offended when/if this matter becomes known. Public interest is aggravating and weighty.
	Employment History
	Sgt. Macdonell is an experienced officer who has held the rank of Sergeant since 2006. He has held specialist positions as a constable and Detective Sergeant. He presented as a well spoken and educated individual.
	Operationally, including enforcement activities and public interactions, he has, at times, been at or above expected performance levels. Teamwork ratings have been generally favourable, and Sgt. Macdonell has received positive notations and commentary...
	In a 2017-2019 evaluation S/Sgt. Wheeler rated Sgt. Macdonell as having not met the performance standard with respect to communications skills. S/Sgt. Wheeler explained as follows (excerpted from Prosecution Book of Authorities):
	Sgt. Macdonell responded:
	Specific and General Deterrence
	Impact on the Officer and his Family
	Damage to the Reputation of the Police Service
	Consistency in Disposition
	The importance of consistency, recognized as the earmark of fairness, cannot be overstated, and similar misconduct should attract similar sanctions. The task is considering and weighing the uniqueness of matters under consideration that distinguish on...
	In the matter of Sgt. Macdonell, submissions from the parties were considered elsewhere in this decision. As has often been my experience, none of the cases provided are exactly on point or share the same behaviours and underlying circumstances as the...
	The fact that Sgt. Macdonell held a rank at the time of the misconduct adds an additional layer for consideration, as ranking officers with leadership responsibilities generally have higher expectations placed on them by the OPP and the community.
	In the matter of 6F P/C Aguiar the concept of reasonableness in dispositions was addressed by the Supreme Court of Canada as follows:
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	Disposition, Appendix “A”
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	ONTARIO PROVINCIAL POLICE DISCIPLINE HEARING
	MADE UNDER THE POLICE SERVICES ACT, RSO 1990,
	AND AMENDMENTS THERETO;
	DISCREDITABLE CONDUCT
	_____________________________________________________
	RULING ON ABUSE OF PROCESS MOTION _____________________________________________________
	Before:    Superintendent Greg Walton
	Ontario Provincial Police
	Appearances:
	Counsel for the Prosecution: Ms. Sylvia Davis
	Legal Services Branch, MCSCS and MAG
	Counsel for the Defence:            Mr. James Girvin
	Ontario Provincial Police Association
	Parties to this Motion and Order Sought
	This ruling is in response to an abuse of process Motion brought forward by Sergeant (Sgt.) Nicholas Macdonell heard June 27, 2018. Mr. Girvin, representing Sgt. Macdonell, (hereinafter referred to as the Applicant) submitted the facts of this Motion ...
	Represented by Ms. Sylvia Davis, the Ontario Provincial Police (OPP), (hereinafter referred to as the Respondent) opposed the Motion. Ms. Davis submitted the Motion should be dismissed and hearing dates set forthwith.
	Overview
	The Applicant was assigned to the Organized Crime Enforcement Bureau (OCEB) in the position of detective sergeant when, in 2014, he was transferred on two occasions to positions in the capacity of uniformed patrol sergeant. At the time, the Applicant ...
	In December 2015, the Applicant filed an appeal with the OCPC, seeking to have his transfer out of the OCEB rescinded. The OCPC determined they had the authority to make such an Order but instead, they directed the Commissioner of the OPP to hold a Po...
	This Motion is the result of the Applicant’s position that the actions of the OPP have resulted in an abuse of process. I will provide greater detail surrounding the circumstances which gave rise to the Applicant’s transfers and the process which has ...
	Decision
	The Applicant’s abuse of process Motion is denied.
	Allegations of Misconduct (amended)
	Sgt. Macdonell is alleged to have committed discreditable conduct in that he did act in a disorderly manner or in a manner prejudicial to discipline or likely to bring discredit upon the reputation of the OPP, contrary to section 2(1)(a)(xi) of the Co...
	The amended particulars of allegations read as follows:
	In and around the timeframe encompassing April through to October 2013 Sgt. Macdonell accounted for hours worked over and above his scheduled daily hours of duty as accumulated overtime (noted as straight time) in the ‘overtime not claimed bank’ withi...
	Sgt. Macdonell entered 179 hours into the ‘overtime not claimed bank’ between April and October 2013 and noted this in his daily journal as “overtime not allowed.” Of these 179 hours, Sgt. Macdonell entered into the ‘overtime not claimed bank.’ Sgt. M...
	Sgt. Macdonell received three e-mails from his direct supervisor, Detective Staff Sergeant (D/S/Sgt.) Goodwin outlining the following provisions:
	 June 20, 2013 – Memorandum to all OCEB members regarding overtime: ‘prior approval is mandatory’ authority of acting Chief Superintendent Ken Leppert.
	 July 8, 2013 at 12:26 p.m. – referencing the above noted email …make sure our teams make note of the OT provisions noted…”
	 July 8, 2013 at 3:25 p.m. – ‘…pre-approval to me for all OT for this month and next month and it needs to be exigent…’
	Between June 20, 2013 and July 8, 2013 Sgt. Macdonell entered 22.5 hours into his ‘overtime not claimed bank’. Between July 9, 2013 and October 3, 2013 Sgt. Macdonell entered 55.5 hours into his ‘overtime not claimed bank’.
	Sgt. Macdonell confirmed that he had taken rest days using time from the ‘overtime not claimed bank’ and also noted each day in his daily journal that this time was not approved, by noting it in his journal as ‘overtime not allowed.’
	Sgt. Macdonell was aware that this practice of accumulating hours into an ‘overtime not claimed bank’ was unauthorized and not supported by the OPP, including but not limited to previous conversations and correspondence with both his previous supervis...
	Sgt. Macdonell did not use any accumulated hours from his ‘overtime not claimed bank’ as time off in 2011. However, Sgt. Macdonell did use 34 days off from this bank in 2012 and 13 days off between January and March 2013, prior to transferring into th...
	Sgt. Macdonell knew or reasonably ought to have known his actions in this matter were discreditable.
	Background
	On June 6, 2017 the OCPC ruled on an Appeal under Section 87 (1) of the PSA between the Appellant and the Respondent. The Appellant (represented then by Michele Hamilton Mayers) appealed to the OCPC in a unique set of circumstances; there had not been...
	The Appellant appealed to the OCPC seeking, among other things, to have his transfer from the OCEB rescinded and to be compensated for hours lost. The OCPC is an appellate body to this tribunal, yet the OCPC made a ruling on the appeal in spite of the...
	In their appeal to the OCPC, the Appellant alleged his transfer from the OCEB to a uniformed position was a form of disguised discipline and asked the OCPC to rescind that transfer, order lost wages to be repaid and order the return of hours which had...
	I have included the following summary of events, extracted and amended slightly from that OCPC decision to provide context to the Applicant’s position on this Motion:
	In April 2008 the Appellant began working as a Team Leader assigned to the Provincial Weapons Enforcement Unit (PWEU) of the OCEB. In October 2013 the Appellant submitted a routine request to have one week of what he believed was accrued vacation time...
	The Applicant and the Respondent made oral submissions on June 27, 2018. On that date, the Applicant entered a not guilty plea to the allegation of discreditable conduct.
	Applicant Submissions
	The Applicant’s written submissions included a Notice of Motion, Affidavit, Factum and Exhibits. The following is only a summary of the relevant oral and written particulars that support this Motion; it is not meant to be inclusive of all submissions:
	Jurisdiction and Authority
	Before I can address the merit of the Applicant’s abuse of process Motion, I must first determine whether or not I have the jurisdiction to do so.
	During oral submissions, Counsel agreed that section 23(1) of the SPPA is applicable; it provides me the authority to rule on this abuse of process Motion. It speaks to the issue of jurisdiction, as follows:
	A tribunal may make such orders or give such direction in proceedings before it as it considered proper to prevent abuse of its processes.
	It is clear that as the hearing officer with carriage of this matter, I have the jurisdiction to rule on an abuse of process Motion. Therefore, the next issue is whether or not this tribunal has the authority to overturn or fail to abide by the OCPC’s...
	Pursuant to section 78(1) of the PSA the Commission directs the Commissioner of the OPP to hold a hearing into the alleged misconduct of the appellant and the propriety of the transfers of the appellant from the position held in June 2014 prior to the...
	In brief, issue estoppel is the impropriety of relitigating an issue involving the same parties which has already been decided upon. A more fulsome examination of issue estoppel was conducted in the Supreme Court of Canada decision of Penner. The Cour...
	I find it assistive to review the analysis in Penner. In part, the Court stated:
	Relitigation of an issue wastes resources, makes it risky for parties to rely on the results of their prior litigation, unfairly exposes parties to additional costs, raises the spectre of inconsistent adjudicative determinations and, where the initial...
	The one relevant on this appeal is the doctrine of issue estoppel. It balances judicial finality and economy and other considerations of fairness to the parties. It holds that a party may not relitigate an issue that was finally decided in prior judic...
	The principle underpinning this discretion is that “[a] judicial doctrine developed to serve the ends of justice should not be applied mechanically to work an injustice”: Danyluk, at para. 1; see also Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63,...
	Issue estoppel, with its residual discretion, applies to administrative tribunal decisions. The legal framework governing the exercise of this discretion is set out in Danyluk. In our view, this framework has not been overtaken by this Court’s subsequ...
	The matter of issue estoppel in this instance is in relation to the Applicant’s appeal to OCPC and his abuse of process Motion before this tribunal. Sgt. Macdonell is the Applicant in this Motion and Sgt. Macdonell was the Appellant in the appeal to t...
	In his Factum to the OCPC, the Appellant identified the following issues to be determined:
	a) Was there a finding of misconduct and if so, was it reasonable?
	b) Was the discipline imposed by the OPP reasonable?
	c) If the discipline is unreasonable, what is the appropriate remedy?
	d) What is the Commission’s jurisdiction to award a remedy?
	In the Applicant’s Factum in support of this Motion, the following issues were identified:
	The Order which I seek from the Commission is:
	a) A finding of fact that the Appellant’s transfers, both temporary and permanent, were disciplinary;
	b) A finding of fact that the forfeiture of 200 hours was disciplinary and done without consent;
	c) An Order reinstating 200 hours to the Appellant’s vacation bank;
	d) An Order that the aforementioned discipline was capricious, imposed without clear and convincing evidence and contrary to the provisions of Part V of the PSA and, as such, is null and void; and
	e) An Order that the OPP be required to repay the Appellant any lost wages as a result of this illegal disciplinary action.
	f) Alternatively, an Order striking down the decisions listed above and remitting the entire matter and all forms of imposed discipline to a formal PSA hearing for proper adjudication and comprehensive disposition of penalty.
	In the Appellant’s Factum to the OCPC, the first five points were identical, in lieu of point ‘f’ the Appellant requested:
	g) An Order restraining the Respondent from talking disciplinary action against the Respondent [sic] given its own finding that no disciplinary action was warranted; and
	h) Any Order the Commission considers fit in order to deter the Respondent from imposing discipline outside of the parameters of the Act in the future.
	i) An Order allowing the appeal.
	Without repeating the grounds from that Notice of Appeal in their entirety, it is sufficient to note the content of that document is virtually mirrored in that of the Appellant’s submission in support of this Motion. The grounds in the submission to t...
	Unmistakeably, the Appellant sought to have the OCPC make a finding in relation to abuse of process. In part, the Appellant’s Factum to the OCPC stated:
	In these circumstances where the Appellant can never be fully compensated for the Respondents [sic] breach his procedural rights, it would be unconscionable to subject him to any further adversity. Thus, restraining the Respondent from taking any furt...
	In taking a remedial approach, we ask the Commission to remedy the impact of noncompliance with the Act by making an order that puts the Applicant in the position he should have been in had the OPP complied with the Act. This is achieved by undoing th...
	A hearing should not be ordered as no hearing is warranted in these circumstances where there was no finding of misconduct or no finding of misconduct of a serious nature.
	The Commission has the authority to make orders to prevent an abuse of process…..It follows then that with the jurisdiction to review the disciplinary action, the Commission has the discretion to revoke the decision as contemplated by the Act.
	In response, in the Factum to the OCPC, the Respondent submitted:
	The Respondent respectfully claims that the appeal be dismissed.
	In the Alternative that the Commission finds that the Respondent ought to have issued a Notice of Hearing, the Respondent respectfully requests that the Commission dismiss this appeal, invoke section 78(1) of the PSA, and direct the Commissioner of th...
	It is clear that the issue of abuse of process was before the OCPC, however, in this Motion the Applicant submitted that issue estoppel ought not to be considered because there is no indication that the OCPC actually considered abuse of process in the...
	I do not agree with the Applicant’s submission that the OCPC did not consider the matter of abuse of process. In their analysis, the OCPC stated:
	The appellant is requesting an order from the Commission that his transfers and the removal of the 200 hours from his vacation bank were disciplinary actions imposed contrary to Part V of the PSA and therefore null and void. He also requests a variety...
	The issues before us were considerably narrowed at the outset of the hearing when counsel for the respondent conceded that the transfers were, in fact, disciplinary actions. No such concession was made regarding the removal of the 200 hours from the a...
	The OCPC determined they did have the jurisdiction to hear the Applicant’s Appeal concerning the allegation of discipline imposed knowing the Respondent did not follow procedure under Part V of the PSA; despite the fact a hearing was not first heard i...
	In their decision on the Appeal, the OCPC stated:
	The appellant submits that we can simply set aside the transfers, compensate him for his consequent financial losses and restrain the respondent from taking any further disciplinary action. He further submits that it would be “unconscionable” for us t...
	In our view, we can make an order under s. 78 (1) in the circumstances, although not necessarily in the exact manner as proposed by the respondent. The jurisdiction of the Commission in a similar situation was considered in Provincial Constable Terry ...
	In Richardson the officer was transferred and advised by the OPP that it would take steps to recoup 34 days for which it determined he could not account for his time. The officer filed a grievance under the OPP collective agreement in an attempt to ch...
	The officer brought an appeal to the Commission and a Motion to determine its jurisdiction on the appeal. The Commission dismissed the appeal, purportedly brought under section 87(1) of the PSA, but made an order under section 78(1) directing the OPP ...
	The Commission in so doing essentially adopted the reasoning of the Supreme Court of Canada in Regina Police Association Inc. and City of Regina Board of Police Commissioners [2000], 1 S.C.R. to find that it had jurisdiction to deal with the matter no...
	The failure of the chief of police to follow the appropriate procedure is not a bar to jurisdiction. The essential character of the dispute remained a disciplinary one, even if the chief of police did not follow the specific scheme in imposing punishm...
	The Supreme Court concluded that “…the legislature has shown its intention to have all matters related to discipline governed by the Police Act and Regulations. It has attempted to provide a comprehensive scheme for both the investigation and adjudica...
	At para. 39 of the Regina decision the Court wrote the following:
	The key question in each case is whether the essential character of a dispute, in its factual context, arises either expressly or inferentially from a statutory scheme. In determining this question, a liberal interpretation of the legislation is requi...
	In Abbott v. Collins [2003], 64 O.R. (3d) 789 the Court of Appeal dealt with a decision to allow a civil action, brought by a number of police officers against senior officers claiming that their transfers were disguised forms of discipline, to procee...
	It has been established that arbitrators, at least as far as the rights of OPP officers are concerned, do not have jurisdiction to deal with disciplinary matters and the Court in Abbott decided that it did not have jurisdiction. The Commission is the ...
	The Commission held in Richardson that it had jurisdiction to deal with the disciplinary action taken but it declined to hold a first instance hearing, based on the wording of section 87(1) of the PSA, as set out above. There is no dispute that this s...
	Applying this same reasoning, we conclude that the appropriate disposition in this matter is to direct the Commissioner of the OPP to hold a hearing pursuant to section 76(9) of the PSA into the alleged misconduct of the appellant. To be clear, the qu...
	In these last two paragraphs I have cited, the OCPC relied upon a previous OCPC decision in their analysis, Richardson. Constable Richardson accepted a forfeiture of 24 hours from his overtime bank as informal discipline for neglect of duty. Subsequen...
	In the case of Richardson, the OCPC struck down the Record of Informal Discipline and also ruled: the OCPC had jurisdiction to hear the matter; the actions of the OPP were disciplinary in nature; and directed the Commissioner of the OPP hold a hearing.
	In this case, the OCPC were asked to make a multitude of rulings. The OCPC:
	 Did not make a finding of fact that the forfeiture of 200 hours was disciplinary and taken without consent;
	 Did not make an order reinstating hours to the Appellant’s vacation bank;
	 Did not make an order that the aforementioned discipline was capricious, imposed without clear and convincing evidence and contrary to the provisions of Part V of the PSA and, as such, is null and void;
	 Did not make an order that the OPP be required to repay the Appellant any lost wages as a result of this illegal disciplinary action; and did not
	 Did not make an order striking down the decisions listed above.
	Instead, the OCPC ordered a hearing into the allegations of the Applicant’s misconduct and into the propriety of the transfers.
	In addition, the OCPC stated:
	In our view different considerations apply to the dispute concerning the removal of the 200 hours from the appellant’s vacation bank. The banked time was not removed as a disciplinary action. It was removed because the respondent took the position tha...
	The ancillary relief requested by the appellant includes that we should make an order compensating him for any lost wages, specialty pay and loss of overtime suffered as a result of the “illegal disciplinary action” taken by the respondent. In our vie...
	It is clear to me that the OCPC considered the issue of abuse of process as requested by the Appellant. I find that process was fair. The OCPC made the following Order:
	Pursuant to section 78(1) of the PSA the Commission directs the Commissioner of the OPP to hold a hearing into the alleged misconduct of the appellant and the propriety of the transfers of the appellant from the position held in June 2014 prior to the...
	The removal of the 200 hours from the appellant’s vacation bank is a matter to be determined pursuant to the grievance and arbitration provisions of the OPP collective agreement.
	As stated in Penner, a party is not permitted multiple opportunities to obtain a favourable judicial determination. I do not find it would be an injustice to the Applicant if issue estoppel was applied in this instance. He had the fair opportunity to ...
	Pursuant to section 78(1) of the PSA the Commission directs the Commissioner of the OPP to hold a hearing into the alleged misconduct of the appellant and the propriety of the transfers of the appellant from the position held in June 2014 prior to the...
	Ruling on Motion
	Note
	I have considered Mr. Girvin’s request that should I decide to dismiss his abuse of process Motion, I make an order specific to the disclosure of the OPP’s information surrounding the decision to transfer Sgt. Macdonell. Even though the OPP conceded t...
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